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County of Santa Cruz

DEPARTMENT  OF PUBLIC  WORKS

JOHN A. FANTHAM
DIRECTOR OF PUBLIC WORKS

701 OCEAN STREET, ROOM 410, SANTA CRUZ, CA 950604070
(631) 454-2160 FAX (831) 454-2385 TDD (831) 454-2123

AGENDA: DECEMBER 15, 1998

December 3, 1998

SANTA CRUZ COUNTY BOARD OF SUPERVISORS
701 Ocean Street
Santa Cruz, California 95060

SUBJECT: BUENA VISTA LANDFILL GAS POWER PROJECT

Members of the Board:

On November 24, 1998, Public Works provided your Board with a brief status report
on the Buena Vista Landfill Gas Power Project. In this report, we indicated that Public Works has
been working on development of this project as a joint public/private venture with Brown, Vence
and Associates (BVA). BVA was previously selected to develop this project for the County after
completion of a lengthy Request for Proposal process that concluded with your Board’s approval
on December 13, 1994. Public Works has continued to provide your Board with periodic status
reports on this project, and as indicated in our most recent correspondence, this proposed project is
now on schedule for construction in early 1999, with your Board’s authorization. Attached you will
find a tentative schedule for project development (Exhibit 1).

The project as currently envisioned would be a joint public/private venture with
County ownership of the power plant and private operation. This differs from previous
development scenarios that contemplated both public ownership and operation of the project. We
have received comments from your Board and other reviewing departments regarding project risks,
particularly with regard to power sales and marketing. This development scenario provides a higher
level of risk allocation to BVA’s landfill gas operation group, BVA Lfg., Inc., and conversely
reduces County risk, provides a nominal revenue stream to the County, and guarantees full
repayment of the capital and development expenses incurred by the County. While County revenue
generating potential on this project will be reduced under this scenario, this can be viewed as a
reasonable trade off for the financial guarantees and the allocation of operational risk to BVA Lfg.,
Inc.

All the financial and contractual agreements necessary to begin final construction of
the Buena Vista Landfill Gas Power Project are nearing completion. Attached you will find copies
of three of the draft agreements relating to this project. Please note that these are all draft
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agreements for informational purposes only and each is currently under review by Public Works,
County Counsel and General Services.

Exhibit 2. Operations and Maintenance Agreement - This agreement provides for the County’s
maintenance and operation of the landfill gas collection system including the duties,
obligations and conditions for delivery of landfill gas to the power project. Under this
agreement the County will maintain its regulatory compliance responsibilities regarding
operation of the existing and expanded landfill gas collection system and its by-
products, while also guarantying delivery of landfill gas to the leased power project in
both defined volume and quality.

Exhibit 3. Electric Generation Plant Lease - This agreement covers the leasing and operational
conditions for the County owned power generation facilities. The agreement will be
with BVA’s landfill gas operation group, BVA Lfg., Inc. Under this agreement BVA
Lfg., Inc. will provide guaranteed operation of the facility for a ten-year period.
Conditions of operation include production of electricity at a guaranteed output,
assumption of all operational and maintenance costs, liabilities and risks, guaranteed
repayment of all County capital and development costs for the project, and provision
of a financial surety mechanism (i. e., performance bond or letter of credit) in an
amount and form acceptable to the County and adequate to cover the County’s full
investment in the facilities.

Exhibit 4. Turn-Kev Design and Construction Agreement - This agreement provides for the
lessee, BVA Lfg., Inc., to provide design and turn-key construction of the power
production facilities. Under this agreement BVA Lfg., Inc. will perform all required
design engineering for the project, issue Request for Proposals and assist the County
with selection of the power generator equipment vendor, bid and award contracts for
construction of the facilities, perform construction management, complete start-up,
and assist with final Air District permitting.

There are several significant advantages to this proposed project development
scenario. The BVA Lfg., Inc. operational group brings many years of experience and industry
connections to the table. They currently operate 12 landfill gas-to-energy projects in California. By
allowing this project to be constructed through turn-key agreement, BVA Lfg., Inc. can use its
extensive experience to competitively negotiate for the best qualified and most cost competitive
vendors and contractors to complete this project. BVA Lfg., Inc. will be f&her incentivized to
keep costs competitive for the project through the Electric Generation Plant Lease which will
require them to repay all of the County’s capital investment expenses, regardless of the final costs.
For informational purposes we have also attached a copy of the engineer’s estimate of project
capital cost (Exhibit 5) that will be repaid through the Electric Generation Plant Lease. By
controlling costs and selecting efficient and low maintenance generating equipment, BVA Lfg., Inc.
is highly incentivized to improve the project’s profitability for themselves and the County.
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A power sales agreement will also be brought back to your Board for approval early
next year. For legal purposes, the County may likely be the contracting agency for the power sales
agreement, but as condition of the Electric Generation Plant Lease BVA Lfg., Inc. will assume all
the marketing risks for power sales. Again, BVA Lfg., Inc. will be provided an incentive to seek
out the best possible agreement to improve the project’s profitability. They will be responsible for
negotiating the most favorable power sales agreement(s), marketing future energy production, and
delivery of power in the quantity and quality required by the end users. The County’s risk
associated with energy marketing will be controlled through the BVA Lfg., Inc.‘s financial surety
and the contractual guarantee to repay all County capital and development costs. In addition, the
County is negotiating a revenue sharing component to the Electric Generation Plant Lease that will
provide some return to the County in the event of large upswings in the power sales market
conditions. Attached you will find an outline of the financial flow (Exhibit 6) for this project to
further clarify proposed project development.

We will also be returning early next year with an agreement to secure additional
funding  through the Federal Department of Energy’s Renewable Energy Production Incentive
(REPI) Program. This program provides a cash payment for production of energy from renewable
fuel sources. The restriction on the REP1 Program is that these production incentives are only
available to energy production facilities owned by public agencies. In order to take advantage of
these cash incentives, the County must finance and own title to the facility. These funds are
available for the first ten years of facility operations and will be shared between the County and
BVA Lfg., Inc.

In addition to the above agreements, we will also be returning early next year with a
series of agreements related to the monetization of the Federal Section 29 Production Tax Credits.
In order to comply with the laws regarding use of the Section 29 tax credits, it is necessary for the
County to convey the gas rights and gas collection system to an outside party (BVA Lfg., Inc. or its
assignee) for investment purposes. At expiration of the tax credit investment period, the gas rights
and collection system will be conveyed back to the County. During the term the tax credits are in
place, the County would purchase the landfill gas from BVA Lfg., Inc. for use in the power
production facility. There is no net cost to the County in this process and BVA Lfg., Inc. assumes
all the outside party investment risks. This is commonly referred to as an “arms length agreement”
and while this appears to be a complex arrangement, this process is a legally approved and tested
investment strategy typical for all public and private renewable energy projects,

Staff with the California Energy Commission (CEC) have also informed us that our
Project Award Package will likely be brought to the full commission for approval in early January
1999. As your Board is already aware, this award will provide $767,000 of additional project
funding in the form of cash payments for electricity production at 1 .O cent per kWh. The award
agreement approved by the CEC will also be brought back to your Board for final approval, along
with the above mentioned agreements, early next year.
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We are seeking your Board’s input and approval of this conceptual project
development strategy with a direction for Public Works to return on or before February 2, 1999,
with a final recommendation and all final agreements necessary to begin construction and start-up of
this project.

It is therefore recommended that your Board take the following actions:

1.

2.

3.

RPM:bbs

Attachments

Accept and file the attached status report on the Buena Vista Landfill Gas Power
Project.

Approve conceptual development of the Buena Vista Landfill Gas Power Project
as a public/private venture with Brown, Vence and Associates Lfg., Inc.

Direct Public Works to return on or before February 2, 1999, with a final report
and staff presentation, and all agreements and financial plans necessary to
commence with final development of the Buena Vista Landfill Gas Power
Project.

Director of Public Works

RECOMMEPED FOR APPROVAL:

bounty  Administrative Officer

Copy to: General Services (w/a)
Auditor-Controller (w/a)
Brown, Vence and Associates (w/a)
Public Works Department

BVLB
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This Operation and Maintenance Agreement (“O&M Agreement”) is made as of
1998 between Brown Vence & Associates Lfg Corporation, a California

corporation duly authorized to conduct business in California (“Brown Vence & Associates Lfg”),
and the County of Santa Cruz, a municipal corporation organized under the laws of the State of
California, “Operator” or “County”).

WHEREAS, Brown Vence & Associates Lfg is the Lessee of the Premises identified and
defined by the Lease (as hereinafter defined);

WHEREAS, Brown Vence & Associates Lfg desires to have County operate, maintain
and repair its Gas Collection System located on the Premises pursuant to the terms and
conditions of this O&M Agreement; and

WHEREAS, County has the special skills necessary to provide such services.

NOW, THEREFORE, in consideration of the promises and mutual covenants set forth
herein, Brown Vence & Associates Lfg and County do hereby agree as follows:

ARTICLE I - DEFINITIONS

Unless the context indicates otherwise, the capitalized terms set forth below shall have
the meanings defined as follows:

A. “Actual Production Amount” shall mean, with respect to the Gas Collection
System for any quarter, the amount of energy (expressed in MMBtus) which actually results
from the Landfill Gas produced by the Gas Collection System and sold by Brown Vence &
Associates Lfg or its designee or assignee pursuant to the Gas Purchase Agreement or an
Additional Sales Contract during such quarter. The actual amount of such energy shall be based
on the information generated by the meters, measuring equipment, charts and records provided
for in the Gas Purchase Agreement or the Additional Sales Contract, as the case may be.

. .
B. “Gas Collection System” shall mean the network of gas collection wells,

horizontal trenches, interconnecting pipes, valves, blowers, monitoring equipment, all
modifications, replacements, additions, expansions and any additional gas extraction equipment
installed on the Landfill and used for the purpose of the extraction of Landfill Gas by Brown
Vence & Associates Lfg, including, without limitation, the gas collection system installed by
County, if then used by Brown Vence & Associates Lfg, all as more particularly described in
Exhibit A hereto.

C. “Good Engineering Practice” means any of the practices, methods and acts which,
in the exercise of reasonable judgment in light of the facts known, or which in the exercise of due
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diligence, should have been known, at the time the decision was made, would have been
expected to accomplish the desired result in a manner consistent with reliability, safety,
environmental protection, expedition, project economics and applicable laws, ordinances, rules
and regulations for similar facilities. Good Engineering Practice is not intended to be limited to
consideration of any one practice, method or act, to the exclusion of all others, but rather, is
intended to require the consideration of a spectrum of possible practices, methods or acts.

D. “Improvements” mean (i) any replacements, modifications, additions and
expansions to or of the Gas Collection System, and (ii) if repairs to or of the Gas Collection
System in any year exceed $50,000 in the aggregate, then the’repairs which give rise to any such
excess amounts.

E. “Lease” means the Landfill Gas Lease dated as of even date herewith between
Brown Vence & Associates Lfg and County pursuant to which County has leased to Brown
Vence & Associates Lfg certain rights regarding, among other things, the recovery and use of
Landfill Gas from the Landfill.

F. “Landfill” means the Buena Vista Sanitary Landfill located at [address] in Santa
Cruz, County, California.

G. “Operations and Maintenance Manual” means the Plan of Operation and Gas
System Operation and Maintenance Manual for the County Landfill, and any revisions thereto.

H. “Permits” means all material authorization forms, permits and licenses issued by,
consents and approvals of, filings with, notices from, and registrations with, any and all
governmental entities, departments or agencies (including all conditions thereof), which may be
required to be obtained, from time to time, for or in connection with (i) the production or sale of
Landfill Gas (and/or Products) from the Gas Collection System, or (ii) the operation,
maintenance, possession or ownership of the Gas Collection System.

I. “Point of Delivery” means the downstream flange of the blower(s) used to exert a
vacuum in the Landfill (as defined in the Landfill Gas Lease).

J. “Related Agreements” means the Acquisition and Security Agreement, the Lease,
the Project Acquisition Note, the Gas Purchase Agreement and any Additional Sales Contracts, if
my*

K. “Sales Meter” shall mean the meter or meters, and measuring equipment installed
pursuant to Article III.B(l) of the Gas Purchase Agreement for the purpose of measuring in
accordance with Good Engineering Practice the volume of Landfill Gas sold by Brown Vence &
Associates Lfg LFG to County at the Point of Delivery.

L. “Work Scope” means the Work Scope for Operation, Monitoring and
Maintenance of the Landfill Gas Collection System at the Operating Site in Santa Cruz,
California, a description of which is attached as Exhibit B hereto and made a part hereof.
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For all capitalized terms not specifically defined in this O&M Agreement, the definitions
of such terms contained in the Lease or the Acquisition and Security Agreement shall apply and
shall be incorporated by reference herein, except that the definition of the ten-n “Force Majeure”
shall refer solely to the obligations under this O&M Agreement.

ARTICLE II,- TERM

Subject to the other provisions hereof, this O&M Agreemeut shall be effective
immediately and shall remain in force for an initial term of ten years and may be extended for
two consecutive five year periods as may be mutually agreed upon in writing by the parties
hereto, unless the Lease is sooner terminated in accordance with Article VII of the Lease (in
which case this O&M Agreement shall terminate) or this O&M Agreement is sooner terminated
as provided in Article IX below.

ARTICLE III - GAS COLLECTION SYSTEM OPERATION AND MAINTENANCE

A. Duties. County shall operate and maintain the Gas Collection System (including
all Improvements), on behalf of Brown Vence & Associates Lfg, in accordance with (i) Good
Engineering Practice, (ii) the Work Scope, (iii) the other provisions of this O&M Agreement and
(iv) the applicable standards set forth in the Related Agreements. County recognizes that the
most important overall goal of Brown Vence & Associates Lfg for the operation and
maintenance of the Gas Collection System is to produce and deliver the maximum commercial
quantities of Landfill Gas consistent with Good Engineering Practice, and County hereby agrees
to use its best efforts to operate and maintain the Gas Collection System so as to provide Brown
Vence & Associates Lfg with such maximum quantities of Landfill Gas, to the extent that such
operation does not unreasonably interfere with protection of the environmental safeguards
installed by Lessor at the Landfill and compliance with appropriate permits. Without limiting
any of the foregoing but subject to Article VIII (B) below, County shall:

(0 Keep the Gas Collection System in good repair, condition and working
order;

(ii) Replace any part of the Gas Collection System which needs to be replaced
because of damage, loss or normal wear and tear as long as such part is
required for the continued operation of the Gas Collection System;

(iii) Furnish any and all supplies (including consumables), labor, tools,
materials, parts, mechanisms and devices to keep the Gas Collection
System in good repair, condition and working order; and

(iv) Carry out the d t’u les and obligations set forth in the Work Scope.

County shall carry out the foregoing services for the fees set forth in Article VI hereof
and, except as otherwise set forth in Article VIII, without any additional cost or expense to
Brown Vence & Associates Lfg.

3



B. Perm&. County shall, itself or cause others to, at its own expense, prepare and
file applications for Permits and diligently prosecute such applications with a view to obtaining
and maintaining all Permits (including without limitation, those pertaining to Improvements)
which may be required, from time to time. County shall, itself or cause others to, at its own
expense, maintain (or cause the maintenance of) all such Permits, whether new or existing, in full
force and effect without interruption and shall not take or omit to take (or permit the taking or
omission of) any action which would result in any restriction or encumbrance on, or any
violation of, any Permit. To the extent legally required or allowed, all Permits shall be transferred
to or obtained and maintained (solely or jointly) in the name of Brown Vence & Associates Lfg
and current copies thereof shall be provided to Brown Vence & Associates Lfg. A breach of this
Article III (B) by County shall be deemed to be a material default for the purposes of Article IX
(A).

ARTICLE IV - OPERATION AND STANDARDS

A. Landfill. County agrees that the operation of the Gas Collection
System shall not unreasonably interfere with any and all operational requirements of the Landfill,
and any such interference shall be to the minimum extent required and shall not unreasonably
interfere with protection of the environmental safeguards installed by Lessor at the Landfill and
compliance with appropriate permits.

B. fl. County’s performance of its obligations
under this O&M Agreement shall be in material compliance with (i) all applicable laws,
ordinances, rules and regulations, (ii) any and all applicable orders, decrees, judgments and
Permits of any governmental or judicial authority, and (iii) the Work Scope, Good Engineering
Practice, and the applicable provisions of the Related Agreements. In addition, County shall not
cause, by its actions or failures to act under or in connection with this O&M Agreement, Brown
Vence & Associates Lfg or the Gas Collection System to be in violation of any of the foregoing.

C. Condensateand.  As part of its responsibilities under this O&M
Agreement, County shall be responsible for, and shall bear all costs and expenses incurred in
connection with, the proper return to the Landfill of any and all waste material (including without
limitation, condensate, all materials and minerals therein, all contaminants and all excavated
refuse) produced or collected by the Gas Collection System prior to the Point of Delivery to the
purchasers under the Gas Purchase Agreement or any Additional Sales Contract, or otherwise
released inside or from the Premises. To the extent such return is not permitted by the Lease or
applicable laws and regulations, County shall be responsible for the proper collection, treatment,
removal and disposal of such waste material. Such disposal shall at all times be in accordance
with applicable laws and regulations.

D. Measurementnandfill.

1. .-c. County shall maintain_
and- operate the Sales Meter(s), provided, however, that such Sales Meter(s), as well as the charts
and records related thereto, shall be the property of Brown Vence & Associates Lfg. County shall
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maintain all charts and records for the term of this Agreement and upon termination hereof and
upon request, shall furnish copies of such charts and records to Brown Vence & Associates Lfg.
County shall have the right to retain copies and to provide copies of such records to the
applicable regulatory authorities as required pursuant to any permits. The parties and their
representatives shall have access at all reasonable times to inspect, test and repair such Sales
Meter(s), and to inspect or copy such charts and records.

2. t Notice. County shall conduct a test of the Sales Meter(s) which
are used for the billing of Landfill Gas sold to the Buyer at least once every 12 months at
County’s expense. Such test shall be carried out by County in accordance with the
recommendations and guidelines of the manufacturer of such Sales Meter(s) and Good
Engineering Practice. County shall give Brown Vence & Associates Lfg notice of the times of all
tests of the Sales Meters sufficiently in advance so that Brown Vence & Associates Lfg may
conveniently have its representative(s) ready to observe such tests, if desired Brown Vence &
Associates Lfg shall have the right to conduct tests of the Sales Meter(s), at its expense, at all
reasonable times.

3. of Sales. If, upon the completion of any test
of the Sales Meter(s), any Sales Meter is determined to be recording outside the normal range of
accuracy according to the manufacturer’s specifications, records thereof shall be corrected for a
period extending back to the time such inaccuracy occurred, if such time is ascertainable by
Good Engineering Standards, or if not ascertainable or if the amount of Landfill Gas in MMBtus
cannot be ascertained because a meter or device is out of service or being repaired, County and
Brown Vence & Associates Lfg shall estimate in good faith the volume and quality delivered
based upon Brown Vence & Associates Lfg’s and County’s other operating records for the
period in question. Following any test, any measuring equipment found to be inaccurate to any
significant degree shall be adjusted or replaced immediately to measure accurately.

E. m, See-. County shall be responsible for (i) the security
and safety of the Gas Collection System, Premises and all items of tangible property belonging to
Brown Vence & Associates Lfg or County located on the Landfill, (ii) implementing and
overseeing a safety program at the Premises, and (iii) ensuring that the operations and
maintenance of the Gas Collection System are in compliance with all applicable environmental,
health and safety laws, ordinances, rules and regulations. In addition, to the extent _that  any
damage occurs to the Gas Collection System or the Premises proximately caused by the activities
of County, or any contractor, agent or employee of County, all of such damages shall be the
responsibility of County. Without limiting the foregoing, in its operation and maintenance of the
Gas Collection System on behalf of Brown Vence & Associates Lfg hereunder, County shall
comply, and shall use its best efforts to ensure that the Gas Collection System and the Premises
comply, with all laws, regulations, ordinances and orders pertaining to environmental matters,
including without limitation, (i) those relating to the discharge, control, reporting, use, storage,
treatment and disposal of Hazardous Materials and (ii) those necessary to ensure protection of
environmental safeguards installed at the Landfill and compliance with appropriate permits.

F. No Liens.  In connection with the performance of its duties hereunder, County
shall not (i) create, or suffer the creation of; any lien or encumbrance on the Gas Collection

5



or any of the foregoing instruments.

ARTICLE VI- PAYMENT

Base Payment.For the operation and maintenance services described herein, Brown
Vence & Associates Lfg shall pay to County cents/MMBtu, subject to the adjustment as set
forth below, for all Landfill Gas produced and sold by Brown Vence & Associates Lfg as a result
of County’s operations. Brown Vence & Associates Lfg shall pay all such sums to County as are
due under this O&M Agreement on a quarterly basis. The payments hereunder to County in
respect of any quarter shall be made on the 20th business day of the next quarter, commencing in
the calendar quarter immediately following the execution of this O&M Agreement.

Inflation Commencing January 1, 1999, and on an annual basis thereafter,
the payment due per MMBtu shall be increased based on the change in the Consumer Price Index
(“CPI”) for urban wage earners and clerical workers for the region for the
prior year ending June 30, with June as the base year, unadjusted for seasonal variations, as
determined by the Bureau of Labor Statistics of the Department of Labor and as published in
such Bureau of Labor Statistics’ Detailed Report. If the manner in which the CPI is determined
is substantially revised or the CPI shall become unavailable, Brown Vence & Associates Lfg and
County agree to cooperate to determine an acceptable alternative, comparable index.

ARTICLE VII- INDEMNIFICATION

County agrees to indemnify, hold harmless and defend Brown Vence & Associates Lfg
and its partners and each such partner’s shareholders, directors, officers, employees, agents,
independent contractors and representatives, from and against any and all costs, claims,
liabilities, damages, expenses (including reasonable attorneys’ fees) causes of action, suits or
judgments incurred by or involving any one of the foregoing parties and arising, directly or
indirectly, from or in connection with (i) any breach by County of any of its representations,
obligations, covenants or warranties contained in this O&M Agreement, or (ii) any negligent or
wilful action or omission of County or its officers, employees, agents or subcontractors taken or
made in connection with County’s performance of its obligations hereunder, provided such
action or omission constitutes negligence or wilful misconduct. County further agrees to
investigate, handle, respond to and defend any such claim, suit or demand, at its own expense.

Notwithstanding the application of any other statute of limitations, Brown Vence &
Associates Lfg’s right to such indemnification shall survive the termination of this O&M
Agreement for a period of three years. If Brown Vence & Associates Lfg becomes entitled to
any amounts as indemnification under Article IV (F) or this Article VII or under any of the
Related Agreements, Brown Vence & Associates Lfg may set off such amounts against any sums
or payments owed or to be owed by Brown Vence & Associates Lfg to County under this O&M
Agreement or any Related Agreement.



ARTICLE VIII - EXTRAORDINARY WORK J-43

A. Imr>rovements.Brown Vence & Associates Lfg shall undertake, build and install
all Improvements which are (i) requested by Brown Vence & Associates Lfg and approved by
County, or (ii) recommended by County to Brown Vence & Associates Lfg and approved by
Brown Vence & Associates LFG as being necessary or desirable to produce and deliver the
maximum commercial quantities of Landfill Gas from the Landfill, or (iii) necessary to ensure
protection of environmental safeguards installed at the Landfill and compliance with appropriate
permits. In the event County declines to undertake, build and install any Improvement requested
by Brown Vence & Associates Lfg and a third party can carry out such Improvement at a cost
substantially lower than proposed by County, then Brown Vence & Associates Lfg may engage
such third party to carry out such Improvement and County shall cooperate with such third party
in such undertaking, provided the right to install said improvements shall be exercised only with
the consent of County, which consent shall not be unreasonably withheld or delayed.

B. Cost. Brown Vence & Associates Lfg shall bear all costs (labor
and material) necessary to undertake any and all such approved Improvements, except for the
c o s t  of:

(9 any Improvement to the extent it is covered by insurance required under
Article IV(G);

(ii)

(iii)

(iv>

(4

any Improvement caused, directly or indirectly, by a breach by County of
any of its representations, warranties, covenants or obligations under this
O&M Agreement;

any Improvement for which County is required to indemnify Brown
Vence & Associates Lfg under the terms of Article VII;

any improvement which is being made primarily to protect environmental
safeguards installed at the Landfill and/or compliance with appropriate
permits; and

any addition or expansion to the Gas Collection System for w_hich  Brown
Vence & Associates Lfg is not required to pay pursuant to the Acquisition
and Security Agreement or by mutual agreement of the parties hereto.

C. Standards. County shall design, build and install any and all Improvements (i) in
a good and workmanlike manner, able to withstand the normal and usual landfill operations at.
the Landfill, and (ii) in accordance with Good Engineering Practice, and in conformance with all
applicable laws, regulations, ordinances and orders. Such Improvements shall be designed, built
and installed so as to be suitable for the operation of the Gas Collection System.

D. Title to w. All approved Improvements shall become the property of
Brown Vence & Associates Lfg once installed at the Landfill. County hereby warrants that
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Brown Vence & Associates Lfg shall have good title to an improvement upon its installation free
and clear of all liens, encumbrances and security interests, and agrees to do all things and execute
all documents, at its own expense, necessary for Brown Vence & Associates Lfg to perfect such
title (including without limitation, defending such title against the claims of third parties).

ARTICLE IX - TERMINATION

A. to Termmale. Brown Vence &
Associates Lfg shall have the right to terminate this O&M Agreement only in the event (i)
County commits an act or omission which is a material default by County under this O&M
Agreement, provided that where Brown Vence & Associates Lfg asserts a material default
Brown Vence & Associates Lfg notifies County in writing and allows County a reasonable
period of time but not less than 60 days to cure the default and further provided that if such .
material default is due to an event of Force Mujeure,  such material default shall not be grounds
for termination, unless the event of Force Majeure could prevent County from performing any of
its obligations hereunder for a period of more than 180 days and/or County is not diligently
seeking to cure such event of Force Majeure, or (ii) the Lease or the Gas Purchase Agreement is
terminated for any reason. In the event Brown Vence & Associates Lfg terminates this O&M
Agreement due to County’s material default, Brown Vence & Associates Lfg agrees to replace
County for the balance of the term remaining hereunder with a new operator proposed by
County, as long as such operator (i) demonstrates to Brown Vence & Associates Lfg’s
reasonable satisfaction that it is capable of performing the duties and obligations of County
hereunder, (ii) secures and maintains, at its own expense, throughout the remaining term of this
O&M Agreement the insurance policies (with the coverages and minimum amounts, insureds
and special provisions) identified in Exhibit C attached hereto and made a part hereof; and (iii)
such operator consents in writing to assume all of the rights and obligations of County hereunder.
Notwithstanding any termination of County as Operator, Brown Vence & Associates Lfg shall
remain obligated to pay County the amounts set forth in Article VI hereof based on Landfill Gas
produced and sold, less any amounts actually paid by Brown Vence & Associates Lfg for a
substitute operator to perform the duties and obligations of County under this O&M Agreement.

B. to Termmate.  County shall have the right to terminate this
O&M Agreement only in the event Brown Vence & Associates Lfg commits an act or an
omission which is a material default under this O&M Agreement, provided that where County
asserts a material default County notifies Brown Vence & Associates Lfg in writing and allows
Brown Vence & Associates Lfg a reasonable period of time but not less than 60 days to cure the
default and further provided that if such material default is due to an event of Force Majeure,
such material default shall not be grounds for termination, unless such event of Force Majeure
prevents Brown Vence & Associates Lfg from performing any of its obligations for a period of
more than 180 days.

ARTICLE X - SUBCONTRACTING OR ASSIGNMENT

A. No A&~Jxz&. No assignment by either party of any or all of its respective
rights and duties hereunder shall be permitted, without the consent of the other party, which
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consent shall not be unreasonably withheld, and any assignment without such consent shall be
null and void, except as specifically permitted in this Article X or as set forth in Article IX(A),
above.

B. , **wn Vence &Z 5 to m Without Further
Consent. Notwithstanding the foregoing, County hereby agrees, without any other request for
prior consent, to permit Brown Vence & Associates Lfg to assign its interest under this O&M
Agreement (a) to an entity owned or controlled by Brown Vence & Associates Lfg, or affiliates
thereof, and (b) in the event that Brown Vence & Associates Lfg shall be entitled under Article
IX to terminate this O&M Agreement, provided Brown Vence & Associates Lfg shall give
County notice of the existence of such assignment, together with the name and address of the
assignee, and a copy of the assignment document within 60 days of the execution of such
assignment.

ARTICLE XI- MISCELLANEOUS

A. Notices. All notices, demands, requests, consents or other communications
required or permitted to be given or made under this O&M Agreement shall be in writing and if
to Brown Vence & Associates Lfg to:

Brown Vence & Associates Lfg Corporation
120 Montgomery Street, Suite 100
San Francisco, CA 94104

Tel:
Fax:

if to County:

Santa Cruz  County
Engineering Department
Santa Cruz, CA

Tel:
Fax:

Notices hereunder shall be deemed properly served (i) by hand delivery, on the day and at the
time on which delivered to the intended recipient at the address set forth in this O&M
Agreement; (ii) if sent by mail, on the third business day after the day on which deposited in the
United States certified or registered mail, postage prepaid, return receipt requested, addressed to
the intended recipient at its address set forth in this O&M Agreement; or (iii) if by Federal
Express or other reputable express mail service, on the next business day after delivery to such
express mail service, addressed to the intended recipient at its address set forth in this O&M

10



Agreement. Either party may change its address for the purpose of this Article XI (A) by giving
the other party prior notice thereof in accordance with this provision.

B. Successors.  Subject to the restrictions on assignment herein
contained, the terms and provisions of this O&M Agreement shall be binding upon, and shall
inure to the benefit of, the successors, assigns and personal representatives of the respective
parties hereto. This O&M Agreement shall not (directly, indirectly, contingently or otherwise)
confer or be construed as conferring any rights or benefits on any person or entity not named as a
party hereto, except as otherwise provided in Article X.

C. f&&able T,aw and. All questions with respect to the
construction of this O&M Agreement and the rights and liabilities of the parties hereunder shall
be determined in accordance with the laws of the State of California.

In any litigation arising from this O&M Agreement, the prevailing party shall be entitled
to receive from the non-prevailing party all reasonable costs and expenses (including reasonable
attorneys’ fees and expenses) incurred by the prevailing party by reason of the event giving rise
to such litigation.

Prior to the initiation of litigation, either party may initiate dispute resolution under this
section. Dispute resolution will be initiated by either party delivering notice to the other, setting
forth the nature of the dispute. The parties agree to meet or otherwise confer expeditiously to
resolve the dispute, and to submit the dispute to nonbinding third party mediation if the dispute
cannot be resolved within 15 days following the delivery of the notice. If a notice of default has
been issued, the period of time allowed to cure the default shall be stayed pending dispute
resolution for a period not to exceed 45 days (including third party mediation) unless otherwise
agreed to by the parties hereto. Notwithstanding the foregoing, a party may initiate litigation and
shall not be bound by the dispute resolution procedures set forth in this paragraph in case of a
situation where such party is seeking temporary or preliminary injunctive relief or where such
party certifies, in good faith, that failure to promptly initiate litigation will subject it to the risk of
grave harm.

D. Exr>enses.  Each party hereto shall pay all expenses incurred by it in connection
with its entering into this O&M Agreement, including without limitation, all attorneys’ fees and
expenses.

E. &u&zpz&.  This O&M Agreement may be executed in counterparts, each of
which shall be deemed an original and all of which shall constitute a single agreement.

F. $zzUi&. If any provision of this O&M Agreement or the application thereof
to any party or circumstance be invalid or unenforceable to any extent, the remainder of this
O&M Agreement and the application of such provision to persons and circumstances other than
those to which it has been held invalid or unenforceable shall-not be affected thereby and each
provision of this O& M Agreement shall be valid and enforceable to the fullest extent permitted
bylaw.

11
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G. 7. Except to the extent expressly provided herein, the
provisions of this O&M Agreement, and the rights and obligations of the parties hereto, shall be
construed so as to be consistent with the provisions of the Lease and the other Related
Agreements and the applicable rights and obligations of the parties thereunder. County
acknowledges it has received and reviewed the Lease and each of the Related Agreements and is
familiar with the terms thereof. The Exhibits hereto are an integral part of this O&M Agreement,
however, if there is any inconsistency between any provision in the foregoing Articles and any
provision in the Work Scope, including, without limitation, the Operations and Maintenance
Manual, if any, the former shall prevail.

.H .  LAPreement.This O&M Agreement (including without
limitation, the Exhibits hereto and the Operations and Maintenance Manual, if any), constitutes
the entire agreement between the parties hereto with respect to the subject matter hereof and
supersedes all prior oral or written agreements and understandings between the parties relating to
the subject matter hereof. This O&M Agreement may only be amended or modified by a written
instrument signed by both parties hereto.

I. Waiver. No waiver by either party hereto of any one or more defaults by the other
party in the performance of any provision of this O&M Agreement shall operate or be construed
as a waiver of any nature, default, whether of alike or different character. No failure on the part
of either party hereto to complain of any action or non-action on the part of the other party, no
matter how long the same may continue, shall be deemed to be a waiver of any right hereunder
by the party so failing, A waiver of any of the provisions of this O&M Agreement shall only be
effective if made in writing and signed by the party who is making such waiver.

J. No. Nothing in this O&M Agreement shall be deemed to constitute
either party a partner, agent or legal representative of the other party or to create any joint venture
or fiduciary relationship ,between  the parties. County is and shall remain an independent
contractor in the performance of this O&M Agreement, maintaining complete control of its
personnel, workers, subcontractors and operations required for its performance hereunder.

K. Joint  Wo.&&&ct.  This Agreement shall be considered the work product of all
parties hereto, and, therefore, no rule of strict construction shall be applied against any party
hereto.

IN WITNESS WHEREOF, the parties hereto have executed this O&M Agreement as of
the date first above written.

12
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EXHIBIT B
149

WORK SCOPE FOR OPERATION, MONITORING AND MAINTENANCE OF THE
LANDFILL GAS COLLECTION SYSTEM AT THE OPERATING SITE

Dm - SUBJECT TO DUE DILIGENCE REVIEW

This scope of work provides for the operation, monitoring, and maintenance services on
the Gas Collection System located at the Landfill in Santa Cruz County, California.

I. OPERATION, MONITORING, AND MAINTENANCE

Operation, monitoring, and maintenance consists of activities required to maximize
collection of Landfill Gas from the Landfill while maintaining the operating criteria and
preventing intrusion of air into the Landfill and “over-pulling” of the wells in a particular area to
the detriment of gas production. Specific operating criteria are contained in the Data Gathering
statement (see Section II below). Operation, monitoring and maintenance services are divided
into the following categories:

Routine Monitoring and Maintenance.
Non-Routine Maintenance.
Unscheduled Emergency Services.

A .  iMonitoring

Routine monitoring and maintenance services on the Gas Collection System terminating
at the downstream flange of the blowers (as defined in the Landfill Gas Lease), and includes the
following:
As-Needed: Coordinate with Brown Vence & Associates Lfg and its agents for smooth

operation of the Gas Collection System.

Coordinate with the Landfill Owner to minimize damage to the Gas Collection
System as landfill activities proceed.

Prepare and maintain inspection/maintenance logs.

occur.

Daily:

Notify Brown Vence & Associates Lfg of operating problems/issues as they

Pump condensate traps, as needed.

Sample, analyze and dispose of condensate, as appropriate.

Monitor the Sales Meter(s) and analyze the inlet gas for percent methane and
oxygen, flow and vacuum and record information on Form No.2 (see Section V



Monitor wells on a daily basis and check each well at least once per month for
methane content, vacuum, oxygen content, temperature, and wellhead valve
position with information being logged on the attached Form No. 1.

Prepare and maintain test data logs using the attached Forms.

Weekly: Monitor the annubar stations and monitoring points, if any, and record flows,
Prepare flow reports and operating issues.

Bi-Weekly: Inspect Gas Collection System components and Landfill site surface for surface
cracks/settlement or locations in the clay cap for potential points of air intrusion
that might adversely affect operation of the system and determine integrity of the
Gas Collection-System. Perform minor maintenance, as required, including
replacing broken sample lab cock valves, securing loose.flexible  connections,
cleaning fill away from enclosures, repair of clay seal around well, drain
condensate from laterals and/or headers, etc.

Prepare and maintain inspection/maintenance logs.
Monitor the Gas Collection System for gas composition, vacuum distribution, and
flow (as required); adjustments to be made as necessary (see Section II below).
Prepare and maintain test data/field activity logs.

Monthly: Prepare and submit a report to Brown Vence & Associates Lfg containing the data
collected, a trend analysis, summary of the system operation and maintenance,
and forecast of anticipated maintenance activities for next month.

Where possible, during the performance of routine services, personnel will perform minor
non-routine services, such as tightening bolts, replacement of sample lab cock valves,
replacement of flexible connections, etc.

B .  Non-Routine

Non-routine maintenance consists of corrective repairs or maintenance work identified
during the routine visits. This work may include items such as resetting of vaults, repair of
broken lateral and header lines, lowering of well heads and localized settlement and regrading of
pipes and/or landfill surface to address condensate blockages and surging vacuum, and possible
replacement of inoperable wells. This work is essential to the achievement of the Gas Collection
System operational goals. However, it is considered the type of work that can generally be
scheduled to allow for procurement of materials, equipment, scheduling of personnel, etc., and
County will attempt to provide maximum notice to Brown Vence & Associates Lfg prior to such
activity. This paragraph is subject to the provisions of Article VIII above.

C. Unscheduled emergency services include events that require immediate response.

15
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These may include, but are not limited to:

Repair of header or lateral line breaks (resulting in signif&mt  air intrusion or limited gas
flow to the gas processing facility).

Repair of broken flexible connections.

Repair of severely settled pipelines restricting gas flow.

Repair/maintenance and trouble shooting of Gas Collection System components.

Responses to the urgent nature of these items are such that they cannot be scheduled.
County should respond to these conditions, as needed, 24 hours per day, 7 days per week.
Unscheduled emergency services will be performed as required. County will use its best business
judgment and Good Engineering Practice to effectuate repairs as soon as possible, especially
where the continued operation of the Gas Collection System is concerned. The statements under
the above caption are subject to the provisions of Article VIII above.

II. OPERATING CONDITIONS

This work scope has been developed with the following understanding:

1. County will be responsible, on behalf of Brown Vence & Associates Lfg, for the
operation, monitoring and maintenance of the Gas Collection System as currently existing and as
it may be subsequently expanded or modified. The system currently consists of vertical and
horizontal extraction wells, condensate traps, header lines, and lateral lines, the primary
condensate system, blowers and flow metering facilities.

2. County will have reasonable access to the wellfield during performance of its
services consistent with the terms of the Lease.

3. County will be the only party designated to adjust the extraction wells during the
period of its O&M Agreement. Brown Vence & Associates Lfg can request adjustments to the
well field, and County shall comply with such requests except where compliance with such
request would conflict with its other obligations hereunder.

4. County will employ and provide appropriately skilled persons to adjust, maintain,
and troubleshoot the landfill gas collection and monitoring system. This shall include, but not be
limited to;the  taking of gas samples, and/or analyses vacuum readings, valve adjustments and
well field balancing.

5 . County will provide general administration and management responsibilities to
oversee field personnel.

6. County will manage and coordinate the necessary subcontractors and vendors
required to support ongoing operations hereunder.

..- 16
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7. County will maintain the required insurance coverage on its field personnel and
any other employees involved with the Gas Collection System on its behalf.

8. County shall be responsible for providing the necessary portable field
instrumentation and small hand tools required to support the performance of services covered
under this contract.

9. County shall control the vacuum on the wells to optimize recovery while not
unduly hindering the anaerobic decomposition of refuse at the Landfill and to maintain a gas
content of not less than 45% methane or more than 2% oxygen at the Point of Delivery.

10. County shall be responsible for the engineering and design of any facilities,
equipment or system in connection with the operation or expansion of the Gas Collection
System.

11. County shall be responsible for the suitability of the Gas Collectjon .System  to
meet any environmental requirements or operating criteria in the Lease or the other provisions of
this O& M Agreement.

12. Any drawings, field notes and specifications developed pursuant to this O&M
Agreement shall be provided to Brown Vence & Associates Lfg at no additional cost for the first
three copies and at actual cost for additional copies requested by Brown Vence & Associates Lfg.

13. County shall be responsible for training, educating and, if necessary, licensing its
own and Subcontractor personnel in general to conform to OSHA and SARA requirements as
well as any other local, state and federal requirements applicable to the Gas Collection System
and County activities.

14. This scope of work includes purchase of spare parts.

15. This scope of work includes the cost for services of any maintenance required to
be performed by the manufacturer of the Sales Meter(s) and monitoring and testing equipment.

16. This scope of work includes reporting and/or analyses that may be required by
regulatory bodies.

17. At any time during the term of this 0 & M Agreement, by mutual agreement of
both parties, the Work Scope can be revised.

18. County will meet periodically with Brown Vence & Associates Lfg and/or its
designated representatives to review operations of the Gas Collection System, maintenance of
performance standards and compliance with this O&M Agreement, and to assist in any
inspections of the Gas Collection System and related data.

III. MONITORING

3!BI
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1. Daily readings shall be taken at the Sales Meter(s) and recorded on Form No. 2. In
addition, a gas analysis shall be done on the total Landfill Gas flow to determine the following:

methane content;
oxygen content;
temperature; and
blower vacuum.

2. At least monthly the Landfill Gas wells will be tested. Data will be collected,
recorded, and stored on County’s computer data base, if available; otherwise it shall be recorded
manually on the attached Form No. 1. Test parameters will include the following:

methane concentration;
oxygen concentration;
flow rate, if possible;
wellhead vacuum;
lateral vacuum; and
gas temperature at wellhead.

3.
following:

At least once each month the wellfield piping and wells will be observed for the

vandalism;
malfunctions.

/

Monitoring report forms on well testing and total flow and gas content are attached.

Iv. REPORTING

Once each month, County will prepare a letter report to Brown Vence & Associates Lfg
containing the data collected and a summary of all activity performed on the Gas Collection
System during the reporting period. Any data maintained in a computer data base to allow
tracking of long term trends will be provided on a monthly basis sufficient for Brown Vence &
Associates Lfg to determine total gas quantity and Btu content. In addition, any pa@ month’s
major maintenance and/or operational problems and future major scheduled activities will be
described in a cover letter with the monthly data. Monthly reports will also include details of any
areas where operations may not have been in compliance with applicable laws and regulations or
existing Permits or any areas where such non-compliance may occur in the future or gas flows
and/or quality is significantly different than was projected by County. Special attention should be
paid to environmental issues in these reports.

Once each year at a mutually agreeable time, County shall provide Brown Vence &
Associates Lfg with an annual projection of Landfill Gas expected to be recovered. County shall
provide Brown Vence & Associates Lfg on a quarterly basis, by the 15th day of each calendar
quarter, estimates of anticipated Landfill Gas flow and quality for the following quarter and such
other information as Brown Vence & Associates Lfg may reasonably request.

..- 18
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County shall assist Brown Vence & Associates Lfg in the preparation of all necessary
Operating and capital expenditure budgets pertaining to the Gas Collection System at such times
as is reasonably requested by Brown Vence & Associates Lfg, and in the collection of data
regarding such budgets. County will work with Brown Vence & Associates Lfg in determining
the amount of funds to be set aside for future capital expenditures each year based upon such
budget.

County shall promptly upon becoming aware notify Brown Vence & Associates Lfg of(i)
the loss of any property, plant or equipment essential to the operation of the Gas Collection
System either due to destruction or damage which is uneconomical to repair, or other rendering
of such property, plant or equipment permanently unfit for normal use for any reason
whatsoever; (ii) an event which results in a total loss (constructive or otherwise) or an insurance
settlement with respect to the Gas Collection System that is based on a total loss thereof; or (iii)
the condemnation, confiscation, seizure or requisition of use of a portion or all of the Gas
Collection System.

V. DATA GATHERING

Following data to be gathered at:

a.
daily) .

The Gas Handlinglrown  Vence & ,AszmdmUuFacility (to be done

1. Landfill vacuum.

2. Inlet temperatures of gas prior to blowers.

3. Methane content.

4. Oxygen content.

5. Carbon dioxide content.

6. Nitrogen content.

b.

7. Landfill gas flow rates (Sales Meter(s)).

E&$wUXd  (to be done on an ongoing basis)

1. Gas temperature at wellhead.

2. Wellhead vacuum.

3. Line vacuum.

3
3B;
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4. Wellhead  valve position.

5. Methane percentage.

6. Oxygen percentage.

7. Annubar flow measurements.

20
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EXHIBIT C

LIST OF INSURANCE REQUIREMENTS FOR OPERATORS
WHICH ARE NOT SELF-INSURED

I. Any operator hereunder which is not self-insured shall secure and maintain in full
force and effect the following minimum insurance coverages provided by insurers of nationally
recognized standing legally qualified to issue insurance:

(A> comprehensive commercial general liability insurance of not less than
$1 ,OOO,OOO combined single limit;

@> in the event there are any employees, workers’ compensation insurance in
compliance with all statutory provisions and written with statutory limits;

((3 comprehensive automobile liability insurance covering bodily injury and
property damage for owned (if any), non-owned, leased and hired vehicles,
with a limit of not less than $l,OOO,OOO;  and

0 excess liability insurance providing coverage limits in excess of the
comprehensive general liability and comprehensive automobile liability of
not less than $5,000,000.

II. Any insurance carried by such operator in accordance with the provisions above
shall be endorsed to provide that:

(A) Such operator shall be the named insured in respect of all policies issued
and Brown Vence & Associates Lfg shall be included as an additional
insured as its respective interest may appear; and

(B) The insurers thereunder waive against Brown Vence & Associates Lfg all
rights of subrogation, any right of set off or counter claim, and any other
right to deduction, whether by attachment or otherwise.
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ELECTRIC GENERATION PLANT LEASE

This Electric Generation Plant Lease (“Lease”) is entered into this - day of 1998
between County of Santa Crux, a municipal corporation organized under the laws of the State of
California (“Lessor”), and Brown Vence  & Associates Genco,  a California corporation duly
authorized to conduct business in California (“Lessee” or “BVA’).

WHEREAS, Lessor desires to lease to Lessee, and Lessee desires to lease from Lessor,
certain of Lessor’s interests and rights, including without limitation, the exclusive right to operate
and maintain the Electric Generation Plant at the Buena Vista Sanitary Landfill (“.Landfill”)  and to
sell the electric Power generated by such plant; and

WHEREAS, Lessor understands and acknowledges that Lessee has entered into a Gas
Purchase Agreement with Brown, Vence & Associates Lfg, and other related agreements.

NOW ‘IXMEFORE,  in consideration of the promises and mutual covenants contained
herein, Lessor and Lessee do hereby agree as follows:

ARTICLE 1 - DEFIWI’IONS

Unless the context indicates otherwise, as used herein, the capitalized terms used herein
shall have the meanings defined as follows:

A. “Force Majeure ‘I means acts of God; winds; hurricanes; tornadoes; fires; epidemics;
landslides; earthquakes; floods; other natural catastrophes; strikes; lock-outs or othkr industrial
disturbances; acts of public enemies; acts, failures to act or orders of any kind of any
governmental authorities acting in their regulatory or judicial capacity, provided, however, that
any such discretionary facts, failures to act or orders of any kind by Lessor may not be asserted as
an event of Force Majeule  by Lessor; insurrections; military  action; war, whether or not it is
declared; sabotage; riots; civil disturbances; explosions; or any other cause or event, not
reasonably within the control of the party (and its subcontractors and suppliers) claiming Force
Majeure  (other than the financial inability of such party), which precludes that party from carrying
out, in whole or in part, its obhgations under this Lease. Nothing in this provision is intended to
excuse any party from performing due to any governmental act, failure to act, or order, where it
was reasonably within such party’s power to prevent, correct, anticipate, or guard eainst such
act, failure to act, or order.

B. “Good Engineering Practice” shall mean any methods and acts which, in the exercise of
reasonable judgment in light of the facts known, or which in the exercise of due diligence, shouId
have been known at the time a decision was made, would have been expected to accompIish  the
desired result in a manner consistent with reliability, safety, environmental protection, expedition,
project economics, and applicable laws and regulations for similar facilities in the State of
California. “Good Engineering Practice” is not intended to be limited to the consideration of any
one practice, method or act, to the exclusion of all others, but rather, is intended to require the
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consideration of a spectrum of possible practices, methods, or acts.

C. “Premises” means the Electric Power Generation Plant and all areas on which any portion
of the Plant is located, all as more particularly shown in Exhibit A attached hereto and made a
part hereof, plus any necessary easements for construction and location of power lines and other
utilities to transmit electric power.

D. Site Rental” mean& the rental payable pursuant to Article 1V hereof with respect to the right to
use the Premises granted hereunder,

ARTICLE II - LEASE RIGHTS GRANTED

A. Lessee’s  Rights to Premises and to Sell Electric Power. Lessor hereby leases the
Premises to Lessee and grants to Lessee the exclusive right during the term of this Lease to
possess, operate tid maintain the Plant and to generate and sell electric power, including without
limitation, the right to conduct all operations necessary or incidental to the generation of electric
power using Landfill Gas and to lay electric power transmission lines and to construct and remove
related structures and facilities necessitated by such operations.

ARTICLJZ XIJ -TERM

A. Lease Term. Subject to the other provisions hereof, this Lease shaI1 be effective
immediately and shall remain in force for a term of 10 years after the execution hereof unless
sooner terminated in accordance with Article VII hereof. At BVA option term can be extended
to 5 additional I year periods.

B. Memorandtim of Lea& Promptly &er the execution of this Lease, the parties hereto shall
execute a Memorandum of Lease in the form of Exhibit B attached hereto and made a part hereof,
and Lessor shall immediately thereafter record said Memorandum in the appropriate County
Recorder’s office for the county in which the Landfill is located. Upon the termination of this
Lease, Lessee agrees to execute a quitclaim deed or similar instrument, releasing a11 of its rights
granted herein except those rights which expressly survive the termination of this Lease, and to
deliver the same to Lessor within 30 days after the effective date of terminatiorl.

ARTICLE lV - RENT PAYMENTS

A. Site Rental Lessee shall pay for the rights created under this Lease as follows: p\JOTE:
the total rental payments under this agreement and the companion Landfill Gas Lease shal1
provide for the reimbursement to the County over the term of the two leases for (1) the County’s
debt service on the County’s debt financing of the Plant and (2) the County’s equity  investment in
the Plant, but without interest on this equity investment. Coumy’s  capital costs shaIl include all
costs incurred by the County for the investigation, design and construction of the Plant. These
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capital costs are currently estimated to total approximately $- million. The rental payments will

be secured by a corporate parent guaranty or other security reasonably acceptable to the County.)
Renta payments shall be made through equal quarterly payments over 10 years and there shall be
no prepayment pen&y for early retirement of lease. Payments to County beyond 10 year option
period shall be

ARTICLE V - ADDITIONAL. REPRESENTATIONS AND COVENANTS

A. Title to Premises and Improvements. Lessor represents that it has fknished  Lessee with a
true and correct copy of all documents evidencing its titIe  to the Premises, Lessor represents and
warrants that: (i) it has good and marketable title to the Premises and all real estate, including ail
easements and rights of way pertaining thereto; (ii) it holds exclusive rights to operate, improve
and maintain the Plant and to sell the electric power generated thereby and to exercise and
conduct all the other rights and activities to be granted to Lessee pursuant to this Leasee; and (iii)
all such rights and interests are free from aI1 Ii&x, encumbrances, restrictions or options of any
kind whatsoever. Lessor fkther  agrees that; (i) it shall, at its own expense, defend or cause the
defense of, the title to the Premises during the term  of this Lease, and any extension hereof, and
(ii) Lessee’s quiet and peacefiA  enjoyment of the Premises and its rights hereunder shall not be
disturbed or interfered with by Lessor or any person or entity claiming by, through or under
Lessor. Subject to the provisions of Article VTIT hereof all improvements and fixtures that are
built or installed on, in or under the Premises by or on behalf of Lessee shall remain the property
of Lessee once so built or installed.

B. Quiet  Eniovment. Lessor shall  not interfere with Lessee’s operation or quiet enjoyment of
the Premises or of the Plant.

C. Maintenance: NormaI Wear and Tear. Lessee shall maintain, but shall not be obligated to
improve, the Plant and Premises during the term of this Lease. The Lessee shall perform such
normal  maintenance of the Premises and Plant, at its own expense, as dictated by Good
Engineering Practices. Lessee shall return the premises and Plant to Lessor in the same condition
as when received by Lessee at the beginning of this Lease, ordinq  wear and tear excepted.

I?. Imorovement~.  Neither party shall be obligated during the term of the Lease to improve
the Premises or Plant; provided, however, that Lessee may, at its election, improve the Plant or
Premises at its expense as Lessee deems desirable or prudent. Lessee shall provide Lessor with
thirty (30) days advance notice of any improvements proposed by Lessee, but shall not make such
improvements without Lessor’s consent; provided, however, that such consent shall not be
unreasonably withheld. Similarly, Lessor may wish to make improvements to the Premises or
Plant at its expense, and Lessor shall provide Lessee with thirty (30) days advance notice of any
improvements proposed by Lessor, but shaI.I not make such improvements without -Lessee’s
consent; provided, however, that such consent shall not be unreasonably withheld.

E. Permits; Compliance with Laws. Lessor represents that it has obtained, or will obtain if
required, all material permits, licenses, authorizations or approvals, from any governmental
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authority required in order to carry out its obligations hereunder or to allow Lessee to carry out
its obJigations  or exercise its rights hereunder. Each party agrees that its p&-formmce  of its
obligations wider this Lease shall be in compliance with all applicable laws, ordinances, rules and
regulations, and with any and all applicable orders, decrees and judgments or any governmental or
judicial authority. In addition, each party shall  not cause, by its acts or failures to act under or in
connection with this Lease, the other party to be in violation of any of the foregoing,

F. Insurance. Lessee shall secure and maintain, at its own expense, throughout this Lease
comprehensive commercial general Iiability insurance of at least $1,000,000 combined single limit
and excess liability coverage of at least $2,000,000,  with insurers, coverages and special
provisions reasonably satisfactory to the other party. Lessor is, and will continue to be, self-
insured in respect to its operations at the Landfill and the Plant at the above noted limits. Each
party shall provide the other with  evidence, reasonably satisfactory to the other, of such party’s
insurance hereunder upon the other party’s reasonable request therefor, from time to time.

G. NQ Bankruotcv Filings,  Notwithstandiq  any other provision to the contrary, each party
hereby covenants with the other that it shall not file voluntarily for bankruptcy nor permit any
assignee or affiliate  controlled by or connected with it to file for bankruptcy without first securing
all rights granted to the other party under this Lease or any other agreement between the parties
relating to the subject matter hereof

H. Disclosure. To the best of Lessor’s knowledge, none of the documents or other written or
other information furnished by or on behalf of Lessor to Lessee pursuant to this Lease contains
any untrcle  statement of a material fact or omits to state any material f&t required to be stated
therein or necessary to make the statements contained herein or therein, in the light of
circumstances in which they were made, not misleading. Lessor is not aware of any fact pecuhar
to Lessor or the Premises, which  materially adversely affects  the Premises, and which has not
been set forth in this Lease or in other written material tirnished  to Lessee by or on behalf of
Lessor prior to the date hereof in connection with the transactions contemplated hereby.

ARTICLE VI - TEFtMINATlON

A. Lessor’s Right  to Terminate. Lessor shall have the right to terminate this Lease only in the
event Lessee commits an act or omission which is a material default under this Lease, provided
that where Lessor asserts a material default it notifies Lessee in writing and allows Lessee (and
any permitted sublessee or assignee hereof) a reasonable period of time but not less than 30 days
to cure the default and further provided that if such material default is due to an event of Force
Majeure,  such material default shall not be grounds for tetiation,  unless such event of Force
Mizjeure  extends for a period in excess of 180 days and/or Lessee is not diligently seeking to cure
sue h went of Force Mczjeure.

B. Lessee’s Right to Terminafe.  Lessee shall have the right to terminate this Lease in the
event Lessor commits an act or an omission which is a material default under this Lease, provided
that where Lessee asserts a material defmlt it notifies Lessor in writing and allows Lessor a
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reasonable period of time but not less than 30 days to cure the default and tirther  provided that if
such material default is due to an event of t;otce Majeure,  such material default shall not be
bounds for termination, unless such event of Force Majeure extends for a period in excess of 180
days and/or Lessor is not diligently seeking to cure such event of Force Mujeure. If the prior
written Consent of any third party, including without limitation, any permitted sublessee hereof, is

required to be obtajned  by Lessee prior to its termination of this Lease and Lessor has received
written notice of such requirement, then any termination of this Lease by Lessee without such
prior consent or without notice of any such consent to Lessor shall not be deemed effective.

C. Stay of Termination. A timely request for dispute resolution under Article XT1  of this
Lease will stay the termination for cause under this Article VII until dispute resolution is
concluded and for a reasonable time for cure after the conclusion of such dispute resolution as set
forth in Article m(F).

ARTICLE VII - RIGHTS ON TERMINATION OR EXPIRATION

E. Reversion of Leasehold Rights Upon the tetination  or expiration of this Lease,
Lessee’s rights to possession of the Premises, to operate and maintain the Plant and to sell the
electric power generated thereby shall terminate, and the same shall revert to Lessor

F. Survival of Certain Covenants. Notwithstanding the termination or expiration of this
Lease, the mutual rights and obligations of the parties under the inde,mnity  provisio~q  qf 4+-l-
1X shail  survive as provided for therein.

ARTICLE VIII - SUBLETTlNG  AND ASSIGNMENT

A. Lessee’s Rinhts to $ublet.and Assi~ Except as provided in this Article IX(A) or LX(B), the
Premises may not be sublet, nor this Lease assigned to any person or entity, without the prior
consent of Lessor, which consent shall not be unreasonably withheld or delayed. Notwithstanding
any provision contained herein to the contrary, Lessor specifically agrees, without any fin-ther
request for prior consent, to permit Lessee to assign or sublease its interest in the Lease to an
entity owned or controlled by BVA, or affiliates thereof, provided Lessee shall give Lessor notice
of the existence of such assignment or sublease, together with the name and address of the
assignee or sub lessee, and a copy of the assignment or sublease document within 90 days of the
execution of such assignment or sublease. A sale of aJ or a cont.roMg  interest of the stock of
Lessee shall not constitute an assignment or subletting within the meaning of this provision.

B. Lessor’s Right  to Assign. Lessor reserves the right to convey or assign any or all of its interest
in the Plant, without the prior consent of Lessee, provided, however, that ahoy such
conveyance or assignment shall not jeopardize receipt of REM’s or AB 1890 credit or
interfere with or adversely affect Lessee’s operation, maintenance, or possession of the Plant
or Lessee’s rights under this Lease. Lessor shall  give Lessee 30 days’ prior notice of its intent
to convey or assign that interest, which notice shall contain the name and address of the .83
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proposed grantee or assignee and once executed, a copy of the conveyance or assignment
document. Any conveyance or assignment pf such interest by Lessor, which is not made m
accordance with the provisions of this Artiole  IX (B), shall not be permitted and shall be null
and void,

ARTICLE IX - INDEMNIFICATION

A. Lessee’s  Indemnitv.  Lessee shall indeqq, defend and hold harmless Lessor, its officers,
officials, employees, agents, representatives, an

!
independent contractors, from md against any

and all costs, claims, liabiiitiq  damages, expens s (including reasonable attorneys’ fees) causes of
action, suits or judgments incurred by or inv@ing  any of the foregoing parties and arising,
directly or indirectly, from or in connection (i) Any breach by Lessee of its obligations,
covenants, representations or warranties conk ed in this Lease, or (ii) Any act or failure to act,
at any time prior to or during the term hereof, Lessee or any other person or entity (a) who is
either controlled or affiliated  with Lessee or i ited  onto any part of the Premises by Lessee,
provided such act or failure constitutes negligen or wiltfkl  misconduct,

B. Lessor’s Indemnitv. Lessor shall indemnify,  defend and hold harmless Lessee and its
partners gnd Lessee’s and each such partner’s sh$rehoiders,  directors, officers, employees, agents,
representatives and independent contractors ! (including without limitation, any subleases
hereunder), from and against any and all costs, iclaims,  liabilities, damages, expenses (including
reasonable attorneys’ fees), causes of actioni  suits or judgments, (collectively here&&r
“damages”) incurred by or involving any of the f+egoing parties and arising, directly or indirectly,
from or in connection with: /

(i)The condition of the Premises at the commencement  of the term hereof;

(ii)Any  actual or alleged previous agreement i i
4

olving  the Premises, the Plant or the sale of
electricity therefrom;

(iii)Any  breach by Lessor of its obligations, cove’ ants, representations or warranties contained in
this Lease (including without limitation, the failur , of Lessor to gratlt any of the rights provided ina
Article II, the representations and covenants set
the purposes of this Article X only any and all

in Article V), provided, however, that for

covenants, representations or warranties based o
ualifkations or limitations to such obligations,

applicable;
or related to Lessor’s knowledge shall not’ be

(iv)Any  act or failure to act, at any time prior to oi during the term hereof, of Lessor or any other
person or entity (a) who is either controlled or aIhated  with Lessor or invited onto any part of
the Premises by Lessor, and (b) who is neither co ‘trolled by nor atEfiated  with Lessee nor invited

4onto any part of the Premises by Lessee, ptovided ,such
or willful misconduct; or

act or failure to act constitutes negligence
I

(v)Any liability arising from prior, existing or fGtu+ environmental conditions within, on or under
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any portion of the Premises, including without I$nitation,  the presence, treatment, transportation,
dispo& release, or threat of release, of any Hazardous Material in or from the Premises, and
Tom such costs as any governmental authority may require Lessee to incur in response to such
conditions, except to the extent that such conditions are the result of or proximately caused by the
action or omission of Lessee.

C. Lessee’s Right to Cure Lessor’s Breaches. Lessor shall give prompt notke to Lessee and
any permitted assignee, subleases, mortgagee or bher transferee hereof of any and all breaches or
violations by Lessor of this Lease or Related A cements, any other material agreement to which
Lessor is a party and which pertains to the Pre gfvses. Lessee and any permitted transfaee hereof
shall have the right to remedy any such breach ot violation (inchding without limitation, the right
to redeem any mortgage, taxes or other liens or/ the Premises, or any interest or rights relating
thereto, and thereafter be subrogated to the rights  of the holder thereof), where such breach or
violation would have a materially adverse e

T
ct, directly or indirectly, on the ownership,

possession or operation of the Premises or a y part thereof; provided that Lessee or such
permitted transferee hereof has given lessor 10 days’ prior notice of its intent to pwform  such
remedy and Lessor does not within such 10 days Lommence  ai continue to proceed diligently with
such remedy In such case, the cost of such breach or violation shall be ptid by Lessor
to Lessee promptly after receipt of an invoice efor

D. Stiblessee’s  Right to Enforce Lease. Lesso
I

agrees that if it breaches or violates this Lease,
any permitted transferee hereof shall have the right to cause Lessor to comply with any and all of
its obligations under this Lease to the same extei  t as Lessee is empowered hereunder to do so,
including without limitation, the right to sue LeJ6or, in its name or Lessee’s name, for damages
which Lessee or such permitted sublessee hereof incurred or suffered as a result of such breach or
violation. I

E. Survival: sotwithstanding  any provision
shall sunive  the termination of this Lease for a p
of any statute of limitations

I
ARTICLE X - FORCE MA JEURE It

I
If by reason of Force Majezrre  either party is unable to carry out, either in whole or in

part, its obligations herein contained, such party $ah not be deemed to be in default during the
continuation of such inability, provided that: (i) t ’ e non-performing party, within two (2) weeks
after the occurrence of the Force Majeure, give

t
the other party written notice describing the

particulars of the occurrence; (ii) the suspension o! performance be of no greater scope and of no
longer duration than the Force Majeure;  (iii) no qbligations  of either party which arose prior to
the occurrence is required by causing the suspension of performance be excused as a result of the
occurrence; and (iv) that the non-performing pdy shall use its best efforts to remedy with all
reasonable dispatch the cause or causes prevent&it from carrying out its obligations.



ARTICLE XI - MISCELLANEOUS \

A. Notices. All notices, demands, request5
permitted to be given or made under this Lease IIhal be in writing. and

consents or other communications required or

if to Lessor to:

County Of Santa Cruz /Public Works

County of Santa Cruz,  CA
Tel.
Fax:

if to Lessee to:
Brown Vence  & Associates Genco (BVA)
Address
Tel:
Fa?K
Notices hereunder shall be deemed properly serwjd  (i) by hand delivery, on the day and at the time
on which delivered to the intended recipient at the address set fotih in this Lease; (ii) if sent by
mail, on the third business day tier the day on &hich  deposited in the United States certified or
registered mail, postage prepaid, return receipt &quested,  addressed to the intended recipient at
its address set forth in this Lease Agreement; 01 (iii) if by Federal Express or other reputable
express mail service, on the next business da’

‘I
after delivery to such express maii service,

addressed to the intended recipient at its address,set forth in this Lease Agreement. Either party
may change its address for the purpose of this picle  XII(A) by giving the other party prior
notice thereof in accordance with this provision, i

terms and provisions of this Lease shall be bindi upon, and shall inure to the benefit of, the

(directly, indirectly, contingently or otherwise) co&er or be construed as conferring any rights or
benefits on any person or entity not named as ’
provided with respect to permitted sublessees her

party hereto, except as otherwise exptessly
f.

C. Severabilitv If any term or provision of thi Lease or the application thereof to any person
or circumstance be invalid or unenforceable to dy extent, the remainder of this Lease arid the
application of such term and provision to circumstances other than those to -which it
has been held invalid or unenforceable shall not b
of this Lease shall  be valid and be

affected  thereby and each term and provision
fillest extent permitted by law,

D. Headinns. The headings appearing in this Lease are intended for convenience and
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reference only, and are not to be considered in canstruing  this Lease./

E. No Joint Venture. The relationship betwben  the parties hereto shall be that of lessor and
Iessee  alone and nothing herein contained shall be deemed to constitute either party hereto a
partner, agent or legal representative of the othd party or to create a joint venture, agency or any
relationship between the parties hereto other thai that of lessor and lessee.I

F. &$icable  Law and Related Matters. All !
P

uestions with respect to the construction of this
Lease and the rights and liabilities of the parties ,ereundw  shall be determined in accordance with
the laws of the State of California. ln any litigagon  arising from this Lease, the prevailing party
shall be entitled to receive from the non-pr ‘ling  party all reasonable costs and expenses
(including reasonable attorneys’ fees and incurred by the prevailing party by reason of
the event giving rise to such litigation. I

G. Diseute  Resolution. Prior to the initiatibn  of litigation, either party may initiate dispute
resolution under this section. Dispute resolution bll be initiated by either party delivering notice
to the other, setting forth the nature of the disputb.  The parties agree to meet or otherwise confer
expeditiously to resolve the dispute, and to sjubmit  the dispute to non-binding third  party
mediation if the dispute cannot be resolved withi

4’
15 days following the delivery of the notice If

a notice of default has been issued, the period ofitime  allowed to cure the deftilt shall be stayed
pending dispute resolution, for a period not to ekceed  45 days (including third party mediation)
unless otherwise agreed to by the parties heret$ Notwithstanding the foregoing, a party may
initiate litigation and shall not be bound by the ldispute  resoIution  procedures set forth in this
paragraph in case of a situation where such party is seeking temporary or preliminary injunctive
reIief or where such party certifies, in good fa.it$ that failure to promptly initiate litigation will
subject it to the risk of grave harm

G. Joint Workproduct.  This Agreement sh41 be considered the workproduct  of all parties
hereto, and, therefore, no rule of strict constructior shall be applied against any party hereto.

H. Expenses. Each party hereto shall pay expenses incurred by it in connection with its
entering into this Lease, including without limitati n, all attorneys’ fees and expenses.

I. Waiver. No waiver by either party of’

I

ny one or more defaults by the other in the
performance of any provision of this Lease shall o crate or be construed as a waiver of any fiture
default, whether of a like or different character. NO failure on the part of either party to complain
of any action or non-action on the part of the party, no matter how long the same may
continue, shall be deemed to be a waiver of any hereunder by the party so failing. A waiver
of any of the provisions of this Lease shall only if made in writing and signed by the
party who is making such waiver

J. Entire Agreement: Amendments. This Leaie  constitutes the entire agreement between the
parties hereto with respect to the subject matter hereof and supersedes all prior oral  or written
agreements and understandings between the part&s relating to the subject matter hereof This
Lease may be amended or modified only by a writtbn  instrument signed by both pas-ties hereto



K. Counterparts This Lease may be executed in counterparts, each of which shall be deemed
an original and all of which shall constitute a single agreement.

IN WTNESS WH33WlF, the parties have executed this Lease as of the date first written above.

LESSOR: COUNT-Y OF SAKTA CRUZ, CALlF0RNT.A

By: _

By:
TeI:
Fax:

LESSEE: Brown Vence  B Associates GENCO
a California corporation

By:
Name and Title

LEASE EXHIBIT LIST

Exhibit A: Description of Premises

Exhibit B: Memorandum of Lease

F:\ENERGY\OSOO3~0I\GENCO_LS.upd  Novmber  24, 1998

TT ‘d m8zS6SSTP



.i
. . - ‘I .

AIA Document -4191

Standard Form of Agreement Between
Owner and Design/Builder

This document comprises IIL’C,  separate  .@eermv:  Part  I Agreemtmt and b-t 2 &reement. To rbe
txknt rejkrenced  in ~hcse ,-$weernen~s,  suimrdinate  paralfef  agreements lo Ai9l comisL  of ALA
Lkcumenr  A491, Smuiurd  firm o/&recmezts  Between Lksagn/Buik.&r  and Contracw  und NA
Lkxwnent  B901, Sranuki  Foml qf .veements Between Des&n/Builder  und Anhirecl.

PART 2 AGREEMENT

1996 EDlTiON

AGREEMENT

made as of the
(In uordr. indicate  day mmrh ond?~carj

d a y  o f in the year of

BETWEEN the Owner:
(A’cnne  and  addrccj

and the, Design/Builder:
fiiame and addms)



The architecturaj  setvices  described in Article 3 will be provided by the following person or entity who is lawfully licensed
to practice architecture:
@J--+-j pkpstrtion Number) (Iezkedbip  m Dssignlwdlderl

Normal structural, mechanical and electrical engineering sentices will be provided contractually through the Architect
except as indicated below:
@Anne,  address and discipline) (lzegisrulion Number) (Relah~nsbiprn~~~

.-

The Owner and the Design/Builder agree as set forth below.

AIA DOCIJMEM  AlQl.  par!  2 l DWNER-DFSICN/BUILDER  AGO l 1996EDmON~AIA@~019%‘WE
AMERICAN  ISmUTE OF AlCHlTECfS,  173.5  NT3 YORK  AVENUE,  N.W. WASHUKX-ON.  D.C. ZOtT65292 l

A191-1996
Part P-Page  2



TERMS AND CONDITIONS-PART 2 AGREEMENT 160 /

AKTlCLE  1

GENERAL PROVISIONS

1.1 BASIC OEFINlTlONS

1.1.1 The Contract Documents consist of the Part 1
Agreement to the extent not modified b\. this Part 2
Agreement, this Part 2 .4greement,  the De;ign,%uilder’s
Proposal and writren addenda to the Proposal identified
in Article 14. the Construction Documents approved by
the Owner in accordance with Subparagraph 3.2.3 and
Modifications issued after execution of this Part 2
Qreement.  -4 Modfication  is a Change Order or a writ-
ten amendment to this Part 2 Agreement signed by both
parties, or a Construction Change Directive issued by the
Owner in accordance .wIth Paragraph 8.3.

1.1.2 The term “Work” means the construction and ser-
vices provided by the Design.Builder  to fulfill the
DesignBuilder’s  obligations.

1.2 EXECUTION, CORRELATION AND INTENT

1.2.1 It is the intent of the Owner and the Desigr&uilder
that the Contract Documents include all items necessary
for proper execution and completion of the Work. The
Contract Documents are complementary, and what is
required by one shall be as binding as if required by all;
performance by the Destgn./Builder shall be required
only to the extent consistent with and reasonably infer-
able from the Contract Documenrs  as being necessary to
produce the intended results. Words that have well-
known technical or construction industry mear,ings are
used in the Contract Documents in accordance with
such recognized meanings.

1.2.2 ff the Design;Builder  believes or is advised by the
Architect or by another design professtonal  retained to
provide services on the Project that implementation of
any instruction received from the Owner would cause a
violation of any applicable \aw, the Deslgn;Builder  shall
notify the Owner in wnting.  Neither the Design/Builder
nor the Architect shall be obligated to perform any acr
which either believes aill violate any applicable law.

1.2.3 Nothing contained in this Part 2 Qreement  shall
create a contractual relationship  between the Owner and
any person or entity other than the Design/Builder.

1.3 OWNERSHIP AND USE OF DOCUMENTS

1.3.1 Drawings, specifications, and other documents and
electronic data furnished by the Design/Builder are
instruments of service fhe Design;‘Builder’s  Architect
and other providers of professional services sh’ali retain
all common law, statutory and other reserved rights,
mcludmg  copyrighr  in rhose instruments of service fur-
mshed by them. Drawings, specifications, and other doc-
uments and electronic dara are furnished for use solely
with respect to this Part.2 Agreement The Owner shall
be permitted to retatn  copies, including reproducible
copies, of the drawings. specifications,  and other
documents and electronic  data furnished by rhe

Design:‘Builder  for information and reference in connec-
CIOI’I wi th  the  Project  excep t  a s  provided  rn Subpa-a-
graphs 1.32 and 1 3.3.

1.3.2 Drawings, specifications. and other documents and
electronic data furnished by the Design/Builder shall not
be used by the Owner or others on other projects, for
additions to thts Project or for completion of this Project
by others, except  by agreement in writing and with
appropriate  compensation to the Design/Builder, unless
the Design/Builder is adjudged to be in default under
this Part 2 Agreement or under any other subsequently
executed agreement.

1.3.3 if the DesigriJ3uild&  defaults in the Design;
Builder’s oblrgarions to the Owner, the fichitect  shall
grant a license to the Owner to use the drawings, specifi-.
cations, and ocher documents and electronic data fur-
mshed by the Architect to the Design;Builder  for the
complenon  of the Project, conditioned upon the Owner’s
execution of an agreement to cure the Design/Builder’s
default in payment to the Architect for services previous-
ly performed and to indemnify the Architect with regard
to claims arising from such reuse without the Architect’s
professional involvement.

1.3.4 Submission or distriburion  of the Design/Budder’s
documents co meet official regulatov  requirements or
for similar purposes in connection with the Project is not
to be construed as publication in derogation of rhe rights
reserved in Subparagraph 1.3 1.

ARTICLE 2~-

OWNER

2.1 The Owner shall designate a representative  author-
Lzed to act on the Owner’s behalf with respect  CO the
Prolect.  The Owner or such authorized representative
shall examine documents submitted by the Design/
Builder and shall render decisions  in a timely manner and
rn accordance with the schedule accepted  by the Owner.
The Owner may obtain independent review of rhe
Contract Documents by a separate architect, engineer.
contractor or cost estimator under-contract to or
employed by the Owner. Such independent review shall
be undertaken at the Owner’s expense in a timely man-
ner and shall not delay the orderly progress of the Work.

2.2 The Owner may appoint an on-site project represen-
tative to observe the Work and to have such other
responsibilities as the Owner and the DesignlBuilder
agree In writmg.

2.3 The Owner shall cooperate with the DesIgnBuilder  in
secunng building and other permits, licenses and inspec-
[ions. The Owner shaU  not be required to pay the fees for
such permits, licenses and inspections unless rhe cosc of
such fees 15  excluded from the Design/Builder’s Proposal.

2.4 The Owner shall furnah services of land surv@yorS,

AIAGOCUHENfAl91.  Part 2 l OU’NEK-D~ICN/~U~IDEKAC~ENT~  19XEDTrlON’  AIA@*OI%ME
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& and water c;~ndiuons,  in addlrron  m those prov&
under the Part 1 Agreement. when such senlces  are
deemed necessary by the DesignJ’Builder  co properly car?
out the design services required by this Part 2 Agreement

2.5 The Owner shall disclose, IO rhe rxtenc known to the
Owner, the results and reports of prior tests.  inspections
or investigations conducted for the Project involving.
structural or mechanical systems: chemical,  air and water
pollution: hazardous materials; or other environmental
and subsurface conditions. The Owner shall disclose all
information known to the Owner regarding the presence
of pollutants at the Project’s sire

2.6 The Owner shall furnish all legal, accounting and
insurance counseling service.5 as may be necessary at am*
time for the Project, including such auditing set-vices &
the Owner may require to verify the Design/Builder’?;
Applications for Payment.

2.7 Those sentices,  information, sucep and repor!,
required by Paragraphs i.4 through 2 G which are within
the Owner’s control shall be furnished ac the Owner’s
expense, and the Design/Budder shall be entitled to rely
upon the accuracy and complereness  thereof. except ro
the extent the Owner advises the Deslgn,@uilder to the
contrary  in writing.

2.8 If the Owner requires the Design/Builder to mamcaln
any special insurance coverage, poliq, amendment, or
rider,, the Owner shall pay the additional cost thereof,
except as otherwise stipulated in this Part 2 Agreemenr.

2.9. lf the Owner obsenes  or otherwIse  becomes aware
of a fault or defect in the Work or nonconformity with
the Design/Builder’s Proposal or the Constructton
Documents, the Owner shall give prompt written notice
thereof to the Design/Builder.

2.10 The Owner shall. at the request of the Design.
Builder, prior to execution of this Parr 2 Agreement and
promptly upon request thereafter, furnish to the
Design/Builder reasonable evidence that financial
arrangements have been made to fulfill the Owner’s
obligations  under the Contract.

2.11 The Owner shall communicate with persons or
entities employed or retained by rhe DesigGBuilder
through the DesignBuilder,  unless otherwise  direcred
b!*  the Design/Builder.

ARTICLE 3

DESIGN/BUILDER

3.1 SERVICES AND RESPONSIBILITIES

3.1.1 Design services required by this Parr 2 Agreement
shall be performed by quaIlBed  architects  and ocher
design proFessionals.  The contractual obligations of such
professional persons or entities are undertaken and per.
formed in the interest of the Deslgn:‘Builder.

3.1.2 The agreements  between the Design/Builder and

rhe persons  or entities identified in 111~s  Part 2 Agrccl,lcnc!
and any s&sequent  modifications,  shall be In writing,
These agreements, including financial arrangements with
respect to this Project, shall be promptly and fully
disclosed to the Owner upon request.

3.1.3 The DeslgnBuilder  shall be responsible to the
Owner for acts and omissions of the Design/Builder’s
employees, subcontractors and their agents and em-
ployees, and other persons, including the Architect and
other design professionals, performing any portion of the
Design/Builder’s obligations under rhls Part 2 Agreement.

3.2 BASIC SERVICES

3.2.1 The Design/Builder’s Basic Services are described
below and in Article 14.

3.2.2 The DesigmBuilder  shall designate a representa-
tive authorized to act on the Design/Builder’s behalfwith
respect to the Project.

3.2.3 The Designj’Builder  shall submit Construction
Documents for review and approval by the Owner.
Construction Documents may include drawings? specfi-
cations, and other documents and elecuonlc  data setting
forth in detail the requirements for construction of the
Work, and shall:

.l be consistent  with the intent of the Design/Butld-
er’s Proposal;

.2 provide information for the use of rhose in the
building trades; and

.3 include documents customartly  required for
regulatory agency approvals.

3.2.4 The Design/Builder, with the assistance of the
Owner, shall file documents required to obtain neces-
sary approvals of governmental aurhoriries  having
jurisdiction over the Projecr.

3.2.5 Unless otherwise provided In the Contract
Documents, the Design/Builder  shalf provide  or cause to
be provided and shall pay for design senices, labor,
materials, equipment. tools. construction equipment
and machinery, Rarer, heat, utilities, transportation and
other facilities and services necessary for proper execu-
tion and completion of the Work, whether temporary or
permanent and whether or not incorporated or to be
incorporated in rhc Work.

3.2.6 The DesigWl3uilder shall be responsible  for all
construction means, methods, tectiques, sequences
and procedures, and For coordinating all portions of the
Work under this Part 2 Agreement.

3.2.7 The DesigncBuilder  shall keep the Owner infor-
med of the progress and quality of rhe Work.

3.2.8 The DesignBuilder  shall be responsible for
correcting Work  wehich does not conform to the Concract
Documents.

3.2.9 The Design/Builder  warrants co the Owner that
materials and equipment furnished under the Contract
n 111 be of good quality and new unless otherwise required
or permicted by the Contract Documents,  that the con-
struction will be free from faults and defects, and that the
construction will conform with the requirements of the
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Contract Documents Construcrion  not crmforming  to
these reclutrcments. includmg subsdrutrons  not properly
approved by the Owner, shall be corrected m accordance
with Article 9.

3.2.10 The Design/Builder shall pay all sales. consumer,
use and simtiar  taxes which had been legally enacted at
the time the Design/Builder’s Proposal was first submitted
to the Owner, and shall secure and pay For building and
other permits and go\-ernmental  fees, licenses and inspec-
tions necessary  for the proper execution and completion
of the Work which are either  customarily secured after
execution of a contract for construction or are legaiiy
required at the time the Design/Builder’s Proposal wz
first submicred to the Owner

3.2.11 The DesigrUButlder  shall comply with and give
notices required by laws, ordinances, rules, regulations
and lawful orders of public authorities relating to the
Project.

3.212 The DesignBuilder  shall pay royalties and license
fees for patented designs, processes or products. The
Design/Builder shall defend suits or claims for infringe-
ment of patent rights and shail hold the Owner harmless
from loss on account thereoF. but shall not be responsible
For such defense or loss when a particular design, process
or product of a particular manufacturer IS required by the
Owner. However, if the DesignBuilder  has reason to
believe the use of a required design, process or product
is an infringement of a patent, the Design/Builder shall be
responsible for such loss unless such information is
promptly furnished co the Owner.

3.2.13 The Design/Butlder  shall keep the premises and
surrounding area free from accumulation of waste
materials or rubbish caused by operations under this
Part 2 Agreement. .4t the completion of the Work, the
DesignBuilder  shall remove from the site waste materi-
als, rubbish, the DestgnQ3uiider’s  tools, construction
equipment, machiner);  and surplus materials.

3.2.14 The Design/Butldrr  shall noti@ the Owner when
the DesignBuilder  believes chat the Work or an agreed
upon portton thereof IS substantially completed if the
Owner concurs., the Design:Builder  shall issue a
Certificate of Substanrial Completion which shall estab-
lish the Date of Subsrantiai Completion, shall state the
responsibility of each party for security, maintenance,
heat, utilitifi, damage to the Work and insut-atice,  shall
include a list of items to be completed  or corrected and
shall fuc the time within which the Design/Builder shall
complete items listed rherein. Disputes between the
Owner and DesignBuilder  regarding the Certificare of
Substantial Completion shall be resolved in accordance
with provisions  of Article 10

3.2.15 The Design&Jilcler  shall maintain at the site for
the Owner one record  copy OF the drawings, speclFica-
tions. product data, samples. shop drawings, Change
Orders and other modtfications. in good order and reg-
ularly updated to record ttre completed construction.
These shall be delrvercd  to the Owner upon completion
of constructton  and pnor  to final payment.

3.3 ADDITIONAL SERVICES

3.3.1 The services described tn tha Paragraph 3.3 are
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not included in Baste Ser\llccs  unless so Identifier1 in
Article 14, and they shall be paid for by the Owner &pro.
vided in this Part 2 .%greement,  u-t addition to the con,-
pensarion  For Basic Servtces.  The services descrtbcd  in
chrs  Paragraph 3.3 shall be provided only if authorized or
confirmed in writing by rhe Oaner.

3.3.2 Making revisions in drawings, spectficacions, and
other documents or eiectrontc  data when such revtsions
are required by the enactment or revision of codes, laws
or reguiatlons subsequenr  IO the preparation of such
documents or electronic data.

3.3.3 Providing consultation  concerning replacement of
Work damaged by fire or other cause during construc-
tion, and furnishing services requtred  in connection with
the replacement of such Work

3.3.4 Providing services in connection with a public
hearing, arbitration proceeding or legal proceeding,
except where the Destgn.?Butlder  is a party thereto.

3.3.5 Providing coordinauon  ~Fconscruct~~n  perFormed
by the Owner’s own forces or separate contractors
employed by rhe Owner, and coordtnation of sewices
required in connection wirh construction performed
and equipment supplied  by the Owner

3.3.6 Preparing a set of reproducible  record documents
or electronic data showing significant changes In rhe
Wark made during constructron

3.3.7 Providtng  asststance  IP. the utiltzation  of equip-
ment or systems such as preparation of operation and
maintenance manuals, tratnlng  personnel for operation
and maintenance, and consutcauon  during operation.

ARTICLE 4-. _-
TiME

4.1 Unless otherwise indtcared.  the Owner  and the
Design/Builder  shall perform thetr respecttve  obiigattons
as expedtttousiy  as is consistent with reasonable skill and
care and the orderly progress of the Project.

4.2 Ttme limits stated in the Contract Documents are of
the essence. The Work to be performed under thts Part
2 Prgreemenr  shall commence upon receipt of a notice to
proceed unless otherwise agreed and, subject to autho-
rized Modifcatlons,  Substantial Completion shall be
achieved on or before the date esrablished  in Article 14.

4.3 Substantial Completion is the stage in the progress
of the Work when the Work or designated portion there-
of is sufRci&tly  complete in accordance with the
Contract Documents so the Owner can occupy or utilize
the Work for its intended use

4.4 Based on the DesignBuilder’s  Proposall a construc-
tion schedule shall be provided  consistent with Para-
graph 4.2 above.

4.6 If the Design/BuJder  is delayed ac any ttme m the
progress of the Work by an act or neglect  of the Owner,
Owner’s employees. or separate contractors employed
by the Owner, or by changes ordered in the Work. or by
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labor d1spute5.  fire. unusual &lay in clelrvcries,  atl\.erce
weather  condltivns  n o t  r e a s o n a b l y  antlclparable,
unavotdable  casualties  or ott1e.r  causes beyond rhe
Deslgn~‘Buildcr’s  control, or by delay atrthonzed by the
OFvner  pendrng  arbirrauon,  or by ocher causes which the
Owner and Dcslgn,%uilclel- agree may justify delay, then
rhe Contract Time shall be reasonably extended 1~)
Change Order

ARTICLE,5

PAYMENTS

5.1 PROGRESS PAYMENTS

5.1.1 The DesignJNlder  shall deliver to the Otvner
itemized Appllcacions  for Mment in such derail as

.indicated in Atricle 14.

5.1.2  Wthin ten (IO) days of the Owner‘s receipt of a
properly submitted and correct Application for Payment.
the Owner shall make payment to the Design.‘Bullder

5.1.3 The Application for Payment shall constirute  a
represenution by the Des@Builder  to the Owner chat
rhe design and construction have progressed co the
point indicated, the quality of the Work covered by the
appltcation i s  m accordance  wi th  the  Cont rac r
Documents. and the Design/Builder  is entitled to
pagmenc in the amount requested

5.1.4 Upon receipt  of paymenr  from the Owner, the
Design/Builder shall promptly pay the Archlrect, ocher
design professionals  and each contractor the amount  to
which each is entitled In accordance with the terms of
their respective contracts

5.1.5 The Owner shall have no obligation  under this Part
2 Agreemenr  co pay or co be responsible in any way for
payment to the Architect, another design professional or
a contractor p.erformmg portlons  of the Work.

5.1.6 Neither progress payment nor partial or entlre use
or occupancy of rhe Prolect  by the Owner shall consti-
tute an acceptance of Work not in accordance with the
Contract Documents.

5.1.7 The DesignlBuilder  warrants that title co all con-
struction covered by an Application for Payment will pass
to the Owner no later than rhe time of payment. The
Design/Builder Funher warrants chat upon submittal of an
Application for Payment all construcuon  for which pay-
ments have been received from the Owner shall be ft-ee
and clear of Lens, claims, security interests or encum
brances in Favor OF the Design/Builder or any other person
or entity performing construction ar the site or furnishmg
materials or equipment  relating co the construcuon.

5.1.8  At the rlrne of Substantial Completion. the Owner
shall pay tie Design:Rurlder the retalnage.  if any, less the
reasonable cost to correct or complete incorrect or Incorn-
piece Work Final payment of such withheld sum shall be
made upon correction or completion of such Work

5.2 FINAI- PAYMENT

5.2.1 Neither  final payment nor amounts retameci.  d any,

172shall become due unrtl the DestgnXUder  huhmib to the
Owner: (I) an affidavit  that payrolls. bills  for materials
and equipment, and other indebtedness connected with
the Work for which the Owner or Owner’s propert\)
might be responsible or encumbered (Icss anbount;
wlthheld  bg the Owner:) have been paid or otherwlse
sattsfied,  (2j a  certlftcace evtdencing  that Insurance
required  by the Contract Documents to remain in force
after final payment IS currently in effect and will  not be
canceled or allowed to expire unttl at leasr 30 days’ pnor
wrmen notice has been gwen  ro the Owner; (3j a written
?;tatement that the DesignrSuilder  knows of no substan-
teal  reason that the insurance ~111 not be renewable to
cover the period required by the Contract Documents;
(4) consent of surety, if any. to fmal payment; and (5) If
required  by the Owner, orher  data establishing payment
or satisfaction of obligations.  such as receipts.  releases
and waivers of liens, clams, security interests or encum-
brances arising our OF the Contract, to the extent and in
such Form as tiay be designated  by the Owner. If a
contractor or other person or entity entitled to assert a
lien against the Owner’s property refuses to Furntsh a
release or waiver required  by the Owner, the Design;
Builder may furnish a bond sattsfactov  t0 the Ov.ner  to
indemnify the Owner against such hen. If such hen
remains  unsatisfied  after payments are made, the
DesgrVBullder  shall indemnify the Owner for all loss and
cost, including reasonable attorneys’ fees incurred as a
result of such Ilen.

5.2.2 When the Work has been completed and the con-
tract Fully performed, the Design:Builder  shall submit  a
final application  for payment to the Owner, who shall
make Final payment wlthin  30 days of receipt.

5.2.3 The making  of final payment shall constitute a
waiver  of claims by the Owner except those arising from.

.l liens. clams, security inrerests  or encumbrances
artsing out of the Conrract  and unsettled;

.2 Failure of the Work co comply with the require-
menus of the Contracr Documents; or

.3 terms of special warranties required by the Con-
tract Documents

52.4 Acceptance of final payment shall constlrute  a
waiver  of all claims by the DesigniButlder  except those
previously made m writing and ldentlfied  by the
Design/Builder as unsettled at  the t ime of fmal
Application for Payment.

5.3 INTEREST PAYMENTS

5.3.1 Payments due the Design/Builder under this Part 2
Agreement which are not patd when due shall bear inter-
est from the date due at the rate specified in Arude 13,
or in the absence of a specified rare, at the legal rate
prer-ailing where the Project ts located.

ARTICLE 6

PROTECTION OF PERSONS AND PROPERTY

6.1 The Deslgn,%ullder shall be responsible for initiar-
mg, mamtaining  and providmg supervision OF all safety
precautions and programs in connection wkth the
performance of this Part 2 Agreement.
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6.2 The DestgniBuilder  shall cake reasonable precau-
tions for the safety of, and shall provide reasonable
protection to prevent damage, injury or loss to: (1)
employees on the Work and ocher persons who may be
affected [hereby;  (2) the Work and materials and equip-
ment to be incorporated therein, whether in storage on
or off the stce, under care, custody, or control of rhe
DesignIButlder  or the Design/Builder’s  contractors; and
(3) other property at or adjacent thereto, such as trees,
shrubs, lawns, walks, pavements, roadways, structures
and utilities not designated for removal, relocation or
replacement in the course of construction.

6.3 The Design/Builder shall give notices and comply
with applicable laws, ordinances, rules, regulations and
lawful orders of publjc authorities bearing on the safety
of persons or property or their protection from damage,
injury or loss.

6.4 The Desigmuilder  shall promptly remedy damage
and loss (other than damage or loss insured under
property Insurance irovided or required by the Contract
Documents) to property at the site caused in whole or
m part by the Design/Builder, a contractor of the
DeslgnBurlder  or anyone directly or indirectly employed
by any of them, or by anyone for whose acts they may be
liable.

ARTICLE 7

INSURANCE AND BONDS

7.1 DESLGNIBUILDER’S  LIABILITY INSURANCE

7.1.1 The Design/Builder  shall purchase from and
mainrain, in a company or companies lawfully authorized
to do business in the jurisdiction in which the Project is
located, such tnsurance as will protect  the Design/Builder
from claims set forth below which may arise out of or
result from operations under this Pan 2 Agreement by
the Design/Builder or by a conrractdr of the Design:
Builder, or by anyone directly or indirectly employed by
any of them, or by anyone for whose acts any of them
may be liable:

.l claims under workers’ compensation, disability
benefit and other similar employee benefit laws
that are applicable to the Work to be performed;

2 clams for damages because of bodily injur):  occu-
pational sickness or disease, or death of the
Design/Builder’s employees;

-3 claims for damages because of bodily injury, sick-
ness or disease, or death of persons other than
the DesignBuilder’s  employees;

.4 claims for damages covered by usual personal in-
iuq liability coverage which are sustained (1) by a
person as a result of an offense directly or indi-
rectly related to employment  of such person b\
the Design/Builder or (2) by another person;

.S claims For damages, other than to the Work itself,
because of injury to or destruction of tangible
property, including It’s of use resulting therefrom;

.6 claims for damages because of bodily inlury,
death of a person or property damage arising out
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of ownership, mainrcnancc or use of a motor
vehtcle; and

.7 claims involving contractual habiliry insurance
applicable to the Design:‘Bullder’s  obligations
under Paragraph 115

7.1.2 The insurance required by Subparagraph 7.1.1
shall be written For not less than limits of liability
specified in this Part 2 Agrrement  or required by law,
whichever coverage is greater. Coverages, whether
wrirren on an occurrence or claims-made basis, shall be
maintained without interruption from date of com-
mencement of the Work until date of finat payment and
termination of any coverage required to be maintained
after final payment.

7.1.3 Certificates of insurance acceptable co the Owner
shall be delivered to the Owner immediately afrer execu-
tion of this Part 2 ‘Agreement. These certificates and the
insurance policies required by this Paragraph 7.1 shall
contain a provision that coverages afforded under the
policies will not be canceled or allowed to expire until at
least 30 days’ prior written notice has been given to the
Owner. If any of the foregoing insurance covet-ages are
required to remain in force after final payment, an addi-
cional certificate evidencing conrtnuation of such cover-
age shall be submitted with the application for final pay-
ment. Information concerning reduction of coverage
shall be burnished by the Design/Builder with reasonable
promptness in accordance with the Design/Builder’s
information and belief.

7.2 OWNER’S LIABILITY INSURANCE

7.2.1 The Owner shall be responsble  for purchasing and
maintaining the Owner’s usual liability insurance.
Opuonally, the Owner may purchase  and maintain other
insurance for self-protection against  claims which may
arise from operations under this Part 2 Agreement. The
Design/Builder shall not be responsible for purchasing
and maintaining this optional Owner’s liability insurance
unless specifically required by the Contract Documents

7.3 PROPERTY INSURANCE

73.1 Unless otherwise provided under this Part 2
Agreement. the Owner shall purchase and maintain, tn
a company or companies authorized  to do business in
the jurisdiction in which the principal improvements
are to be located, property insurance upon the Work to
the full insurable value thereof on a replacement cost
basis without optional deductibles. Such property
insurance shall be maintained, unless otherwise provid-
ed in the Contract Documents or otherwise agreed in
writing by all persons and entities who arc beneficiaries
of such insurance, until final payment has been made or
until no peison or entity other than the Owner has an
insurable interest in the property required by this
Paragraph 7.3 to be insured, whichever is earlier. This
insurance shall include interests of rhe Owner, the
Design/Builder, and their respective contractors and
subcontractors in the Work.

7.3.2 Property insurance  shall be on an all-risk pohc):
form and shall insure against the perils of Fire and extend-
ed coverage and physical loss or damage including, with-
out duplication of coverage, theft, vandalism, malicious
mischief, collapse. falsework, remporat-y  buildings and
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debris  removal mcludrng  demolition occasioned by
enforcement of any applir2ble legal requirements.  anti
shall cover reasonable compensation for the services and
expenses of rhe Deslgn/Bullder’s Architect and other pro-
fessionals required as a result of such insured loss.
Coverage for other perils shall not be required unless oth-
e&se provided in the Contract Documents.

7.3.3 If the Owner does not intend to purchase such
property insurance required by this Part 2 Agrcmnenc  and
with all of the covet-ages in the amount described above,
the Owner shall so inform the Design/Builder prior to
commencement of the construction. The Design/Builder
may then effect insurance which will protect the interests
of the Design/Builder and the Design.&.&ier’s  conrrac-
cars in the construction, and by appropriate Change
Order the cost thereof shall be charged to the Owner. If
the Design/Builder is damaged by the failure or neglect of
the Owner to purchase or maintain insurance as de-
scribed above, then the Owner shall bear all reasonable
costs properly attributable thereto.

7.3.4 Unless otherwise provided, the Owner shall pur-
chase and maintain  such boiler and machinery  insurance
required by this Part 2 Agreement or by law, which shall
specifically cover such Insured  oblects  during installation
and until final acceptance by the Owner. This insurance
shall include interests of the Owner, the Design/Builder,
the Design/Builder’s contractors and subcontractors in
the Wrk, and the DesigaBuilder’s  Architect and other
design professionals. The Owner and the Design/Builder
shall be named insureds.

7.3.5 A loss insured under the Owner’s property insur-
ance shall be adjusted by the Owner as fiduciary and made
palable  to the Owner as fiduciary fo; the insureds, as their

-interests may appear, subject co requirements of any
applicable mortgagee clause and of Subparagraph 7.3.10.
The Design/Builder shall pay contractors their shares of
insurance proceeds received by the Design/ Builder, and
by appropriate agreement, written where legally required
for alidity, shall require contractors  to make payments to
[heir subcontractors in similar manner.

7.3.6 Before an exposure to loss may occur, the Owner
shall file with the Design/Buitder  a copy of each policy
that includes insurance covet-ages required by this
Paragraph 7.3. Each policy shall contain all generally ap-
plicable conditions, definitions, exclusions and endorse-
ments related to this Project. Each policy shall contain a
provision that the policy will not be canceled or allowed
to expire untiI. at least 30 days’ prior written notice has
been given to the DesignBuilder.

7.3.7 If the DesigmBuilder  requests in writmg  that insur-
ance for risks other than those described herem or for
other special hazards be tncluded  in the property
insurance polic): the Owner shall, if possible, obtain such
insurance, and the cost thereof shall be charged to rhe
Design/Builder by appropriate Change Order.

7.3.8 The Owner and rhe Design/Builder waive alI rights
against each other and the Architect and other design

pfofesslonala.  COntraCtOrs,  subcontractors,  agents  a n d
employees, each of the other, for damages caused by fire
or other perils to rhe extent covered by property insur-
ante obtained pursuani to this Paragraph 7.3 or other
property insurance applicable to the Work, except such
rights as they may have to proceeds of such insurance
held by the Owner as trustee. The Owner or Design:
Builder, as appropriate, shall require from contractors
and subcontractors by appropriate agreements, written
where legally required for validity, similar waivers each Ln
favor of other parties enumerated in this Paragraph 7.3.
The policies shall provide such waivers of submgation by
endorsement or otherwise. A waver  of subrogation shall
be effectwe  as- to a person or entity even though that per-
son or entity would otherwise have a duty of indemnify-
cation, contractual or otherwise, did not pay the insur-
ance premium directly or indirectly, and whether or not
the person or entity had an insurable interest in the
property damaged.

7.3.9 Lf required in writing by a party in inrerest, the
Owner as trustee shall, upon occurrence of an Insured
10s~~  give bond for proper performance of the Owner‘s
duties. The cost of required bonds shall be charged
against proceeds received as fiduciary The Owner shall
deposit in a separ;lte  account proceeds so received. which
the Owner shall distribute in accordance with such agree-
ment as the parties in interest may reach, or in accor-
dance with an arbiuation award in which case the proce-
dure shall be as provided in Article IO. If after such loss
no ocher special agreement IS made, replacement of dam-
aged Work shall be covered by appropriate Change Order.

7.3.10 The Owner as trustee shall have power to adlust
and settle a loss with insurers unless one of the parties in
interest shall object in writing, within five (5) days after
occurrence of loss to the Owner’s exercise of this power;
if such objection be made, the parties shall enter  into
dispute resolution under procedures provided in Article
10.  If distribution of insurance proceeds by arbitration is
required, the arbitrators will direct such distribution.

7.3.11 Partial occupancy or use prior to Substantial
Completion shall not commence unril the insurance
company or companies providing property insurance
have consented to such partial occupancy or use b)
endorsement or otherwise. The Owner and the Design:
Builder shall take reasonable sreps to obtain consent of
the insurance company or companid  and shall not.
withouc mutual written consent, take any action with
respect co partial occupancy or use that would cause
cancellation, lapse or reduction of covererage.

7.4 LOSS OF USE INSURANCE

7.4.1 The Owner, at the Owner’s option, may purchase
and maintain such insurance as will insure the Owner
against loss of use of the Owner’s property due to fire or
other hazards, however caused. The Owner waives  all
nghts of action against the Deslgn(Builder  for loss of use
of the Owner’s property, including consequential losses
due to fire or other hazards, however caused
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ARTICLE 8

CHANGES IN THE WORK

8.1 CHANGES

8.1.1 Changes in the Work may be accomplished after
execution of this Part 2 Agreement, without invalidating
this Part 2 Agreement, by Change Order. Construction
Change Directive. or order For a minor change in the
Work, subject to the limitations stated in the Concracr
Documents.

8.19 A Change Order shall be based upon agreement
between the Owner and the Design/Builder; a Construc-
cion Change Directive may be issued by the Owner with-
out the agreement of the Design/Builder; an order for a
minor change in the Work may be issued by the
Design/Builder alone.

8.1.3 Changes in the Work shall be performed under
applicable provisions. of the Contract Documents, and
rhe DesigniEtuilder shall proceed promptly. unless other-
wise provided in the Change Order. Construction
Change Directive. or order For a minor change in rhe
Work.

8.1.4 If unit prices are stated in the Contract Documents
or subsequently agreed upon, and if quantities originally
contemplated are so changed in a proposed Change
Order or Construction Change Directive that application
of such unit prices to quantities of Work proposed will
cause substantial inequity to the Owner or the Design!
Builder, the applicable unit prices shall be equitably
adjusted.

8.2 CHANGE ORDERS

8.2.1 A Change Order is a written instrument prepared
by the Design/Builder and signed by the Owner.and the
Desigm’Builder,  stating [heir agreement upon all of the
following:

.l a change in the Work;

.2 the amount of the adjustment, if any, in the Con-
tract Sum; and

.3 the extent of the adjustment, if any? in the Con-
u-act  Time.

8.2.2 If the Owner requests a proposal For a change in
the. Work from the Design/Builder and subsequently
elects not to proceed with the change, a Change Order
shall be issued to reimburse the Design,/Builder  for any
costs incurred for estimating services, design services or
prepatarion  of proposed revisions to the Contract
Documents.

a.3 CONSTRUCTION CHANGE DIRECTIVES

8.3.1 A Construction Change Directive is a writren order
prepared and signed by the Owner, directing a change in
the Work prior to agreement on adjustment, if any, in the
Contract Sum or Corm-act  Time, or both.

8.32 Except as otherwise agreed by the Owner and the
Design/Budder, the adjustment to the Contract Sum
shall be determined on the basis of reasonable expendi-
tures and savings of those performing the Work attribut-
able to the change, including the expenditures for

design services a n d  revisions;  t o  the C o n t r a c t
Documents. In case of an rncrease u-t the Conrrdct Sum,
the cost shall mclude  a reasonable allowance for
overhead and profit h-t such case, the Destgn/Builder
shall keep and present an itemized accounting togerhrr
with appropriate supporting data for inclusion in a
Change Order. Unless ocherwise provicled In the
Contract Documents, costs for these purposes shall be
limited to the following:

.l costs of labor, including social security, old age
and unemployment insurance. fringe benefits
required by agreement or custom, and workers’
compensation insurance;

.3

A

.5

.2 costs of materials, supplies and ectuioment.  in-
eluding  cost of transpb;tation.  wheiher  incorpo-
rated or consumed;
rental costs of machine? and equipment exclu-
sive of hand tools, whether rented from the
Design/Builder or others;

cosu of premiums for all bonds and insurance
permir  fees. and sales, use or similar taxes;

additional costs of supeo+sion and field ofice
personnel directly attributable to the change; and
fees paid to rhe Architect. engineers and other
professionals.

8.3.3 Pending final determination of cost to the Owner,
amounts not in dispute may be included In Applications
for Payment. The amount of credit to be allowed by the
Design!Builder  to the Owner for deletion or change
which results in a net decrease in the Contract Sum will
be actual net COSI.  When both additions and credits cov-
ering related Work or substitutions are involved m a
change, the allowance for overhead and profit shall be
figured on rhe basis of the net increase, tf any, with
respect to that change.

8.3.4  When the Owner and the DesignBuilder  agree
upon the adjustments tn the Contract Sum and Contract
Time, such agreement shall be effective immedtately  and
shall be recorded by preparation and execution of an
appropriate Change Order.

8.4 MINOR CHANGES IN THE WORK

8.4.1 The DesignBuilder  shall have authonty  to make
minor changes in the Construction Documents and con-
struction consistent with the intent of the Contract
Documents when such minor changes do not involve
adjustment in the Coon-act Sum or-extension of the
Contract Time. The Design/Builder shall promptly
inform the Owner. in writing, of minor changes in the

Construction Documents and construction.

a.5 CONdEALED  CONDITIONS

8.5.1 If conditions are encountered at the stte which are
(1) subsurface or otherwise concealed physical condi-
CIO~S  which differ materially from those indicated in the
Contract Documents, or (2) unknown physical condi-
tions of’ an unusual nature which differ marerially from
those ordinarily found to exist and generally recognized
as inherent in construction activities of the character
provided For in the Conrracc Documents, then notice bl;
the observing party shall be given co the other party
promptly before conditions are disturbed and in no
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out rhe Work in accordance with 17%he ontract
Documents and fails %+chin  seven (7) days after receipt
of written notice from the Owner co commence and con-
tinue correction of such dehulc  or neglect with diligence
and promptness, the Owner may give a second written
notice to the Design/Builder and, seven (7) day5 follow-
ing receipt by the Design/Builder of that second written
notice and without prejudice LO other remedies rhe
Owner may have, correct such detictencies.  In such case
an appropriate Change Order shall be issued  deducting
from payments then or thereafter due the Design!
Builder, the costs of correcting such deficiencies. If the
payments then or rhereafter  due rhe Desigrr/Builcler  are
not sufficient to cover the amount of the deduction, the
Design/Builder shall pay the difference to the Owner.
Such action by the Owner shall be subject to dispute
resolution procedures as provided in Article 10.

:. . .

event later than 21 days after first observance of rhe
condiuons.  The Contract Sum shall be equitably adjust-
ed for such concealed or unknown conditions by
Change Order upon cfatm by etther party made wtchin 21
days after the claimant becomes aware of the conditions.

0.6 REGULATORY CHANGES

8.6.1 The Design/Builder shall be compensated for
changes in the construction necessitated by the enact-
ment or revision of codes, laws or regulations subsequent
to the submission of the Desig&Builder’s Proposal.

ARTICLE 9- - -  ._-

CORRECTION OF WORK

9.1 The Design/Builder shall promptly correct Work
rejected by the Owner or known by the Design/Builder to
be defective or failing to conform to the requirements of
the Conuacr Documents, whether observed before or
afrer Substantial Completion and whether or not fabricat-
ed, inscalled or completed The Design/Builder shall bear
costs OF correcting such rejected Work, including
additional testing and inspections.

9.2 If, within one (1) year after the date of Substantial
Completion of the Work or, after the dare for commence.
ment of warranties established in a written agreement
between the Owner and the Design/Builder, or by terms
of an applicable special warranty required by the
Conrracr Documents, any of the %ork is found to be nor
in accordance with the requirements of the Contract
Documents, the Design/Builder shall correct it promptly
after receipt of a written notice from the Owner to do so
unless the Owner has previously given the Designi
Builder a written acceptance of such condition.

9.3 Nothing contained in this Article 9 shall be con-
strued to establish a period of limitation with respect to
other obligations which the Design/Builder might have
under the Contract Documents. Establishment of the
time period of one (1) year as described in Subparagraph
9.2 relates only to the specific obligation of the
Design/Builder to correct the Work, and has no relation-
ship to the time within which the obligation to comply
with the Contract Documents may be sought. to be
enforced! nor to the time within which proceedings may
be commenced to establish the Design/Builder’s liability
with respect co the Design/Builder’s obligations other
than specifically to correct the Work.

9.4 If the Design/Builder fails to correct nonconforming
Work as required or fails to carry out Work in accordance
with rhe Contract Documents, the Owner, by written
order signed personally or by an agent specifically so
empowered by the Owner in wncing,  may order the
Design/Builder co stop the Work, or any portion thereof,
until the cause for such order has been eliminated; how-
ever, the Owner’s right co stop the Work shall not give
rise co a duty on the part of the Owner to exercise the
right for benefit of the Design/Builder or other persons
or entities.

9.5 If the Design/Builder defaults or neglects ro carry

ARTICLE 10- - -. _ __ ._

DISPUTE RESOLUTION-
MEDIAIION  AND ARBITRATION

10.1 Claims, disputes or other matters in question
between the parties to this Part 2 Agreement arising out
of or relating to this Part  2 Agreement or breach thereof
shall be subject co and decided by mediation or arbiua-
tjon. Such mediation or arbitration shall be conducted in
accordance with the Construction Industry Mediation or
Arbitration Rules of the American Arbitration Association
currently in effect.

102 In addition CO and prior to arbitration, the parues
shall endeavor to settle disputes by mediation. Demand
for mediation shall be fifed in wriring with the other
party LO this Part 2 Agreement and with the American
Arbitration Association. A demand for mediation shall be
made within a reasonable time after the claim, dispute or
other matter in question has arisen In no event shall the
demand for mediation be made after the date when insti-
tution of legal or equitable proceedings based on such
claim, dispute or other matter in question would be
barred by rhe applicable statutes of repose or limicarions.

10.3 Demand for arbitration shall be filed in writing with
the other party to this Part 2 Agreement and wtth the
American Arbitration Association. A demand for arbitra-
tion shall be made within a reasonable time after the
claim, dispute or other matter in question has arisen. In
no event shall the demand for arbitration be made after
the date when institution of legal or equitable proceed-
ings based on such claim, dispute or ocher matter in
question would be barred by the applicable statutes of
repose or limitations.

10.4 An arbitration pursuant to this Article may be
joined with an arbitration involving common issues of
law or fact between the Design/Builder and any person
or entity with whom the DesignrBuilder  has a contracru-
al obligation to arbitrate disputes. No other arbitration
arising out of or relating to this Part 2 Agreement shall
mclude,  by consolidation, joinder or in any other man-
ner, an additional person or entity not a party to this Part
2 Agreement or not a party to an agreement with the
Design/Builder, except by written consent containing a
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specific reference to this Part 2 Agreement signed by the
Ou*ner,  the Design/Builder and any other person or et-m-
ties sought to be lotned. Consent to arbitration involving
an additional person or entity shall not constitute con-
sent to arbitration of any claim, dispute  or other matter
in question not described in the written consent or with
a person or entity not named or described therein. The
foregoing agreement to arbitrate and other agreements
co arbitrate with an additional person or entity duly con-
sented to by the parties co this Part 2 Agreement shall be
specifically enforceable in accordance with applicable
law in any court having jurisdiction thereof,

10.5 The award rendered by the arbitrator or arbitrators
shall be final, and judgment  may be entered upon it in
accordance with applicable law in any court having
iurisdiction  thereof.

ARTlCLE  II- - . _- _. -
MlSCELLiiNEOUS  PROVISIONS

11.1 Unless otherwise provided, this Parr 2 Agreement
shall be governed by the law of the place where the
Project ts located.

11.2 SUBCONTRACTS

11.5 INDEMNIFICATION

11.51  To the fullest extent permitted by law, the
Design/Builder shall indemmfy  and hold harmless the
OP;ner.  Owner’s consultants, and agents and employees
of any of them from and against claims, damages, losses
and expenses, including but not limited fo arrorneys’
fees, arising out of or resulting from performance of the
K’ork, provided that such claim, damage, loss or
expense is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible prop-
erty (other than the Work itself) including loss of use
resulting therefrom, but only to the extent caused in
whole or in part by negligent acts or omissions of the
Design/Butlder,  anyone directly or indirectly employed
by the Design/Builder or anyone for whose acts the
Destgn’Builder  may be liable, regardless of whether or
not such claim, damage, loss or expense is caused in
part by a party indemmfied hereunder. Such obligation
shall not be construed to negate. abridge. or reduce
other rights or obligattons  of indemnity which would
otherwise exist as to a party or person described in this
Paragraph 11.5.

11.2.1 The Design/Builder, as soon as practicable after
execution of this Part 2 Agreement, shall furnish to the
Owner in writing the names of the p&sons or entities
the Design/Builder will engage a~ contractors for the
Project.

11.3 WORK BY OWNER OR
OWNER’S CONTRACTORS

11.3.1 The Owner reserves the right to perform con-
struction or operations related to the Project with the
Owner’s own forces, and to award separate contracts in
connection with ocher portions of the Project or other
construction  or operations on the site under conditions
of insurance and waiver of Subrogation identical to the
provisions  of rhts Part 2 Agreement. If the Design/Builder
claims that delay or additional cost is involved because of
such action by the Owner, the DesigmBuilder  shall assert
such claims as provided  in Subparagraph J 1.4.

11.5.2 In claims against any person or entity indemmfied
under this Paragraph 11.5 by an employee of the
Design/Builder, anyone directly or indirectly employed
b!. the Deslgn,‘Builder  or anyone for whose acts the
Design/Builder may be liable, the indemnification oblig
ation under this Paragraph 11.5 shall not be limited by a
llmltation  on amount or type of damages, compensation
or benefns  payable by or for the Design/Builder under
workers’ compensation  acts, disability benefit acts or
other employee benefit acts.

11.3.2 The Design/Builder shall afford the Owner’s
separate contractors reasonable opportunity for inrro-
ducdon and storage of their materials and equipment
and performance of their activities and shall connect and
coordinate the Design/Builder’s construction and opera-
tions with theirs as required by the Contact Documents.

11.3.3  Costs caused by delays or by improperly timed
activities or defective construction shall be borne by the
parry responsible therefor.

11.6 SUCCESSORS AND ASSIGNS

11.6.1 The Owner and. Design/Builder, respectively, bind
themselves. their partners, successors, assigns and legal
representatives to rhe ocher party to this Part 2
Agreement and to the partners. successors and assigns of
such other party with respect to all covenants of this Part
2 Agreement. Neither the Owner nor the Design/Builder
shall assign this Part 2 Agreement without the written
consent of the other. The Owner may assign this Part 2
Agreement ro any institutional lende?’  protiding  con-
struction financing, and the Design/Builder agrees to
execute all consents reasonably required to facilitate
such an assignment. If either  party makes such an assign-
ment, that party shaH nevertheless remain legally  respon-
sible for all obligations under this Part 2 Qreemenc.
unless orherwtse agreed by the other party.

11.4 CLAIMS FOR DAMAGES
11.7 TERMINATION OF

PROFESSIONAL DESlGN  SERVICES

11.4.1 If either party  to this Part 2 Agreement suffers 11.7.1  Prior to termination of--the services of the
injury or damage to person or property because of an act Architect or any other design professional designated In
or omission of the other party, of any of the other parry’s ~11s  Part 2 Agreement, the DesignBuIlder  shall idenuf!
employees or agents, or of others for whose acts such to the Owner in writing another architect or other
party is legally Ilable.  written notice of such injuv or design professional with respect to whom the Owner has
damage, whether or not insured, shall be given to the no reasonable objectIon,  who will provide the serWes

- 197
other party wtthin a reasonable time not exceeding ‘1
days after first observance. The notice shall provide
sufficient detail to enable the other party to investigate
the matter If a claim of additional cost or time related to
this claim is to be asserted. it shall be filed in writing.

AtA D%UblEN-T  Al91,  Pad 2 l OWNER-DESIGNJBUILDER  AGREEhfENT.  1996 EDlllOFi - U.k@.  01996 THE
AMERICAN  INST1TUl-E  OF ARCHlTECTS,  1731  NEW YORK AVENUE. N.W.  U’ASHLNGTO~.  DC 2ooO6-5292  -
WARNING: Unlkenced  photocopylng vlotateo U.S. CopyflgM  law8 and is subject  lo Wal prosewlim. ,_

A191-1996
Part P-Page 11



originally to have been provided by the Archttect  or
other design professionaf  whose services are being
terminated.

11.8 EXTENT OF AGREEMENT

11.8.1 This Part 2 Agreement represents the entire
agreement between the Owner and the Design/Builder
and supersedes prior negotiations, representations or
agreements. either written or oral. This Part 2 Agreement
may be amended only by written instrument and signed
by both the Owner and the Design/Builder.

ARTICLE 12

TERMINATION OF THE AGREEMENT

12.1 TERMINATION BY THE OWNER

12.1.1 This Parr 2 Agreement may be terminated by the
Owner upon 14 days’ written notice to the Design/Builder
in the event that the Project is abandoned. If such termi-
nation occurs, the Owner shall pay the Design/Builder for
Work completed and for proven loss sustained upon
materials, equipment, tools, and construction equipment
and machinery, including reasonable profit and applicable
damages.

12.1.2 Lf the Design/Builder defaults or persistently fails
or neglects to carry out the Work m accordance with the
Contract Documents or fails to perform the provisions of
this Part 2 Agreement, the Owner may give written

notice thar the Owner intends to cerminare this Part 2
Agreement. if the Design/Builder faalls to correct the
defaults, failure or neglect within seven (7) days after
being given notice, the Owner may then give a second
written notice and, after an additional seven (7) days, rhe
Owner may without prejudice to any ocher remedy ter-
minate the employment of the Destgn/Builder  and take
possession of the site and of all materials, equipment,
tools and construction equipment and machinery there-
on owned by the Design/Builder  and finish the Work by
whatever method the Owner may deem expedient. If
the unpaid balance of the Contract Sum exceeds the
expense of finishing the Work and all damages incurred
by the Owner, such excess shall be paid to the
Design/Builder. If the expense of completing the Work
and all damages incurred by the Owner exceeds the
unpaid balance, the Design/Builder shall pay the differ-
ence TO the Owner. This obligation for payment shall sur-
vive termination of this Part 2 Agreement.

12.2 TERMINATION BY THE DESIGN/BUILDER

12.2.1 If the Owner  fails to make payment when due, the
Design/Builder may give written notice of the Design,’
Buildei’s  intention to terminate this Part 2 Agreement. If
the Design/Builder fails to receive payment within seven
(7) days after receipt of such nottce by the Owner, the
Design/Builder may give a second written notice and,
seven (7) days after receipt of such second written notice
by the Owner, may terminate this Part 2 Agreement and
recover G-om  the Owner payment for Work executed and
for proven losses sustained upon mater&, equipment,
tools, and construction equipment and machinery,
including reasonable profit and applicable damages

ARTICLE 13

BASIS OF COMPENSATION

The Owner shall compensate the Design/Builder in accordance with Article 5, Payments, and the other provisions of
this Part 2 Agreement as described below.

13.1 COMPENSATION

13.1.1 For the Design/Builder’s performance of the Work, as described in Paragraph 3.2 and mcluding  any other
services listed in Artide  14 as part of Basic Services, the Owner shall pay the Design/Builder In currenr  funds the
Contract Sum as follows:

A191-1996
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13.1.2 For Additional Services, as described in Paragraph 3.3 and including any other services listed in Article I4 as
Additional Services, compensation shall be as follows:

13.2 REIMBURSABLE EXPENSES

13.2.1 Reimbursable Expenses are in addition to the compensation for Basic and‘ Additional Services, and include
actual expenditures made by the Design/Builder and the Design/Builder’s employees and contractors in the interest
of the Project, as follows:

112.2  FOR,REIMBURSABLE  EXPENSES, compensation shall be a multiple of
( ) times the amounts expended.

13.3 INTEREST PAYMENTS

13.3.1 The rate of interest for past due payments shall be as follows:
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ARTICLE 14-_. -_ _

OTHER CONDITIONS AND SERVICES

14.1 The Basic Services to be performed shall be commenced on
and, subject to authorized adjustments and to delays not caused by the Design/Builder, Substantial Completion shall be
achieved in the Contract Xme of ( ) calendar days.

14.2 The Basic Services beyond those described in Article  3 are as follows:

14.3 Addittonal  Services beyond those described in Article 3 are as follows-

14.4
(

The Design/Builder shall submit an Application for Payment on the
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14.5 The Design/Builder‘s Proposal includes the following documents:
(xiu the docummlr byspafic  tale and&w. mclti my ~rredpr/onnancr  andp+nW  bondrl

litle Date

This Agreement entered Into as of the day and year fu-st  written above.

OWNER DESIGN/BUlLDER

J.81.

- - -
f-w=‘=-9 G&?--d

CAUTION: You  shou\d sign an original AIA document which has this caution printed in red.
An original assures that changes will  not be obscured as may occur when documents are reproduced.
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EXHIBIT $
CAPITAL COST ESTIMATES

Cost Item

Engineering fees/Construction mgt. 100,000
Project management 10,000
Contracts 20,000

Permits 20,000
Interconnect 150.000

Concrete 40,000
Fencing 15,000
Site Preparation 20,000
Storage Module (40’ IS0 container) 11,000
Oil, Coolant ,Lube 4,000
Gas processing/blowers 75,000
Gas piping 20,000
Condensate management/piping 3,500

Jenbacher Modules (2)
Cranes on site including mobe/demobe.
Engine module erection
Transportation
Jenbacher spare parts

Site electrical work/ conduits 80,000
Additional Electrical equipment 45,000

Transformer 70,000

Subtotal 2.097.500

Mist/ contingency (10%) 209,750
Subtotal 2,307,250
Financing Costs 5,000

Total 2,312,250

Capital Costs
Jenbacher Engine Modules (320)
Cost for two modules

1.300.000
13,000
10,000

6,000
85,000

182

Assumptions:

1. Single Stand alone Jenbacher containerized units. Containing motor controls, switchgear.
All equipment UL approved, Utility grade. Jenbacher pricing FOB West Coast

2. Oil storage as provided by Jenbacher inside module.
3. Single storage module (Standard IS0 40’ container).
4. Condensate knockout only. Pricing does not include off site storage of condensate or piping to off site storage.
5. All equipment 480 volt with stepup transformers
6. Interconnect costs estimates only. These can vary extensively site to site. ._

7. Federal import tax assumed on Jenbacher/  No state sales taxes.

Fixed Costs
Due Diligence
Lender Counsel
Variable Costs (% of capital cost)

5000
0

0 %

\96003\CEC\Costs 1114/98 6~43  PM



I ’ , BUENA VISTA LANDFILL GAS POWER PROJECT
PUBLIC/PRIVATE VENTURE WITH BROWN, VENCE AND ASSOCIATES LFG, INC.

FINANCIAL FLOW OF FUNDS

18 3

. The County will pay BVA Lfg., Inc. for turn-key construction of the power generation
facilities and assist the County with selection of the electrical generating equipment. All
County turn-key expenses will be reimbursed through the lease payment described below.

. BVA Lfg., Inc. will pay the County a guaranteed quarterly lease payment for use of the
Gas Collection/Treatment System and Power Plant Facilities sufficient to cover the
County’s projected debt service, project equity, and development costs over the term of
the lease (10 years).

. The County will purchase all gas produced by BVA at a market rate subject to annual CPI
inflation.

. BVA Lfg., Inc. will pay the County a fee for operating and maintaining the gas collection
system and flare which is roughly equal to the amount paid by the County to BVA for
purchase of gas.

. The County will collect and pass through the proceeds from the sale of electricity to BVA
Lfg., Inc..

. The County will collect and pass the proceeds from the CEC Renewable Energy Program
through to BVA Lfg., Inc..

. The County and BVA Lfg., Inc. will share all payments received from the U.S.
Department of Energy’s Renewable Energy Incentive Program in accordance with a
mutually agreed upon formula.


