
County of Santa Cruz
DEPARTMENT OF PUBLIC WORKS

701 OCEAN STREET, ROOM 410, SANTA CRUZ,  CA 950604070
(931) 464-2160  FAX (931) 454-2395 TDD (931) 454-2123

THOMAS L. BOLICH
CllRECTOR  OF PUBLIC WORKS

AGENDA: JUNE 19,200l

June 12,200l

SANTA CRUZ COUNTY BOARD OF SUPERVISORS
701 Ocean Street
Santa Cruz, California 95060

SUBJECT: BUENA VISTA LANDFILL GAS POWER PROJECT

Members of the Board:

On February 13,2001,  your Board received a report on the proposal from Brown,
Vence and Associates LFG, Inc. (BVALFG) for development of the Buena Vista Landfill Gas
Power Project and authorized the Director of Public Works to execute a Letter of Intent (LOI) to
develop this project. The LO1 outlined the terms and conditions proposed for a Landfill Gas
Generation Facility Agreement including financing arrangements, turn-key construction, operating
provisions, revenue sharing and operational responsibilities. A copy of the LO1 is included for your
reference as Attachment A. Public Works was directed to negotiate a final agreement with
BVALFG based upon the terms and conditions outlined in the LO1 and return on May 1, 200 1.
However, due to the length of time required to draft the agreement and finalize the terms and
conditions, the item was deferred to June 19, 200 1.

Management of landfill gas is mandated under state and federal law. Several hundred
million cubic feet of methane is burned annually through our flare system with the resulting energy
value being released into the atmosphere as heat. The landfill methane we burn has value as an
alternative fuel, and using this gas as a resource for higher and better purposes is the basis for this
project proposal. Negotiations have been completed, and the proposed agreement has been
reviewed and commented on by County Counsel, the Auditor-Controller and the County
Administrative Office. Directives received fi-om  your Board, the Auditor-Controller and the County
Administrative Offrce have been to create a project that could be accomplished in a cost beneficial
manner and with financial risks to the County are minimized. It is Public Works’ opinion that the
terms and conditions outlined in the agreement meet these basic criteria. Attached you will find the
completed Landfill Gas Generation Facility Agreement for your consideration and approval.
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APreement Outline

This project is structured as a joint public/private venture. Capital expenses for the
project will be shared. BVALFG will be responsible for generation facility construction and
operations, and the County will be responsible for construction and management of the landfill gas
collection and delivery system. Net present value of this project for the County is estimated at $2.4
million. A copy of the project’s financial proforma is included for your reference as Attachment B.
Attachment C is a flow chart outlining the flow of cash through the project. The following is a
summary of the key elements of this agreement with cross reference to the appropriate section,

County funding contribution for the power plant will be $1.5 million (4.0 1 .A)
BVALFG funding contribution for the power plant will be $1.5 million (4.0 1 .B)
If project costs exceed $3.0 million BVALFG will fund the balance (4.02)
BVALFG and the County will share in the liability for any non-refundable generation
equipment deposit expenses prior to the construction (4.03)
Repayment of the County’s capital investment will be at a 6.5 percent interest rate over 15
years (Article I, “County Payment”)
County will hold title to the entire power plant asset, including that portion funded by
BVALFG (2.10)
BVALFG will design and construct the power plant (2.04)
BVALFG will assume all responsibility for operation and maintenance of the power plant
(5.01)
BVALFG will be responsible for marketing electricity on behalf of the County (plant owner)
(5.05)
BVALFG will provide surety for the project financing in the form of a manufacturer’s
salvage guarantee for the power plant equipment and insurance or bonding for the combined
outstanding debt and lien balance on the project in excess of the salvage value or depreciated
book value, whichever is greater (4.04)
BVALFG must provide all sureties and guarantees in forms acceptable to the County prior to
the construction date (60 days after agreement execution) (2.01 .A.9)
Revenues above the baseline costs outlined in the agreement (6.01 .B) will be shared 40
percent to the County and 60 percent to BVALFG (6.03)
BVALFG will pay the County $30,000 per year for operations and maintenance (O&M) of
the landfill gas collection system (6.04 and previously approved O&M agreement, February
9, 1999)
County and BVALFG may jointly or individually fund expansion of generation facility
capacity as availability of landfill gas increases (7.02)
BVALFG will provide, in addition to standard County required insurances, Environmental
Liability Insurance, Property Insurance for the Generation Facility, and bonding insurance for
the designated financial agent for the project (12.01)

Proiect Risks

Electrical generation projects such as this are not risk free; however, risks can be
managed and controlled to an acceptable level. The following is a summary of the basic project
risks and how they are managed under this agreement.

41



SANTA CRUZ COUNTY BOARD OF SUPERVISORS
Page -3-

b Proiect Financing - As outlined above, County financing risks are controlled in several ways.
BVALFG will furnish a manufacturer’s salvage guarantee for the generation facility that
provides for a fixed resale guarantee over the project life. This guarantee must be provided
prior to the construction date which is set as 60 days after execution of this agreement. The
salvage value of the equipment is not likely to be sufficient to cover the outstanding debt on
the project and, therefore, BVALFG will provide a secondary insurance or bond for all
outstanding debt in excess of the salvage value at any given time during the project. Please
note that the generation equipment will be portable containerized units that can be moved or
sold as used equipment at any time and project infrastructure at the landfill will be limited to
200 to 300 feet of gas piping, a level concrete pad, fencing and electrical connections.

In the unlikely event of default or termination as defined in the agreement, the County would
have the option to continue operating our generation asset or use the salvage guarantee and
insurance to clear all outstanding project debts. Protection of the County investment was the
highest priority for the project structure and these conditions met that requirement.

Gas production - The County will retain responsibility for production and delivery of landfill
gas to the project. We have over 12 years of experience with management of landfill gas at
the Buena Vista Landfill. The current landfill is producing approximately 25-30 percent
more gas than is necessary to operate the permitted generation facility. Well field expansion
for the 2001/02 fiscal year will increase the available gas another 30-35 percent and allow for
potential generation facility expansion in the near future. The only potential risk would be a
catastrophic failure of the gas production capacities of the landfill, which is a highly unlikely
event given the nature of landfill decomposition and our historic experience. If this unlikely
event were to occur, the County would be responsible for providing alternative fuel or
assuming project expenses until fuel could be delivered.

b Generation Facility Onerations - BVALFG will be responsible for all aspects of generation
facility operations, including operation of the facility to maximize electrical output, and
assumes all the operational risks and expenses. Failure on BVALFG’s part to meet the
operational parameters outlined in Section 5 of the agreement would result in termination and
County exercise of the surety provisions of this agreement.

Timelines

The primary revenue source for this project is the sale of electricity. The Governor’s
office, through the State Department of Water Resources (DWR), is requesting bids for the
purchase of electricity at a fixed rate of ten cents per kilowatt hour for a five-year period. The
condition of this bid is that the generating capacity be online by September 30, 200 1. While this is
not essential to the success of this project, it does provide some additional management of market
risks for the project for the first five years. Approval of this agreement in June will give us an
opportunity to meet the online date set by DWR.

In December 1999, we also informed your Board that we had been successful in
securing a $767,000 grant from the California Energy Commission to support development of the
Buena Vista Landfill Gas Power Project. In order to receive the till  amount of this grant, our
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generating facilities must be online by January 1, 2002. The project implementation deadline in the
grant, in combination with the current energy markets that strongly favor new electrical generation
projects, also warrants expeditious action.

The agreement defines the generation facility construction date as 60 days from
execution of the agreement. During this 60-day period both BVALFG and the County are required
to complete several tasks necessary to begin construction. These tasks are included in Section 2.01
of the agreement. The most important of these tasks is the ordering of the generating equipment,
which can require several months lead time. In order to meet the timelines for the two programs
outlined above, the generation equipment must be ordered very soon after contract execution.
BVALFG is in the process of finalizing the equipment vendor selection, which will further clarify
the project construction timelines, deposit requirements, deposit refund policy in the event of a
termination for cause during the 60-day pre-construction period, and salvage value schedule. This
information will be provided to your Board during the staff and developer presentation for this
agenda item.

s u m m a r y

This is an opportune time to move forward with an alternative energy project such as
the Buena Vista Landfill Gas Power Project. The many federal and state incentives, grants and high
energy prices favor new generating capacity. Public Works’ staff continues to receive weekly calls
from the Governor’s “Green Team” which is charged with assisting developers of new electrical
capacity in overcoming the many hurdles, regulatory and otherwise, to meet California’s expanding
energy needs. There is a strong governmental interest in moving new energy projects forward
expeditiously. We have a usable fuel resource that is currently being burned with no recovery of
energy value. The proposed Landfill Gas Generation Facility Agreement allows for the use of this
landfill gas as a fuel resource to generate electricity needed in our state and under a managed risk to
the County. The cost of this project is $1,500,000,  plus a start-up operational reserve of $30,000.
Sufficient funds are available in the CSA-9C Solid Waste and Recycling budget for this purpose.

It is therefore recommended that your Board take the following actions:

1. Authorize the Director of Public Works to sign the attached Landfill Gas
Generation Facility Agreement with Brown, Vence and Associates LFG, Inc. for
design, construction and operation of the landfill gas power project at the Buena
Vista Landfill for the not-to-exceed amount of $1,530,000.00.

2. Direct Public Works to take all related actions necessary to complete this project
and authorize the Director of Public Works to execute all related applications
and agreements required by this Landfill Gas Generation Facility Agreement.
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3. Direct Public Works to return on or before September 25, 2001, with a status
report on the project.

Yours truly,

Director of Public Works
RPM:bbs

Attachments

RECOMMENDED FOR APPROVAL:

copy to: Brown, Vence and Associates LFG (w/a)
Auditor-Controller (w/a)
Public Works Department

BVLGPB
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LANDFILL GAS GENERATION FACILITY AGREEMENT

This Landfill Gas Generation Facility Agreement is made as of , 2001,
between Brown, Vence & Associates Lfg Corporation, Inc., a California corporation duly
authorized to conduct business in California (“BVA LFG”), and the County of Santa Cruz, a
municipal corporation organized under the laws of the State of California (the “County”).

W I T N E S S E T H :

WHEREAS, the County owns and operates a landfill located at 123 1 Buena Vista Drive,
Watsonville, California, which contains landfill gas which occurs from decomposition of waste
within such landfill; and

WHEREAS, pursuant to the Lease (as hereinafter defined), the County has leased to
BVA LFG a landfill gas collection system located at such landfill and granted to BVA LFG the
exclusive right to use, extract and utilize for its own account such landfill gas; and

WHEREAS, pursuant to the O&M Agreement (as hereinaRer defined), BVA LFG has
engaged the County to operate, maintain and repair such landfill gas collection system; and

WHEREAS, pursuant to the Gas Purchase Agreement (as hereinafter defined), the
County has agreed to purchase from BVA LFG such landfill gas; and

WHEREAS, the County desires to engage BVA LFG to design and construct a landfill
gas-fueled generation facility and to operate and maintain such generation facility pursuant to the
terms and provisions of this Agreement; and

WHEREAS, BVA LFG has the special skills necessary to provide such services.

NOW, THEREFORE, in consideration of the promises and mutual covenants set forth
herein, BVA LFG and the County do hereby agree as follows:

ARTICLE I

DEFINITIONS

The capitalized terms defined in this Article shall, for all purposes of this Agreement,
have the meanings specified in this Article, unless the context clearly otherwise requires.

“Actual Knowledge of the Countv” (or similar references to the County’s knowledge)
shall mean the actual knowledge of or receipt of notice by the County Representative, as such
knowledge has been obtained (i) in the normal conduct of the business of the County or (ii) in
connection with the preparation of the attachments to this Agreement and the furnishing of
information to BVA LFG as contemplated by this Agreement after having made a reasonable
investigation of the accuracy of the representations and warranties made by the County in this
Agreement or other writing furnished by the County to BVA LFG pursuant to this Agreement or
otherwise in connection with such attachments hereto.
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“Affiliate” means any person, corporation or other entity directly or indirectly controlling
or controlled by another person, corporation or other entity or under direct or indirect common
control with such person, corporation or other entity.

“Agreement” means this Landfill Gas Generation Facility Agreement, as it may hereafter
be amended, modified and supplemented in accordance with its provisions.

“Applicable Law” means any law, rule, regulation, requirement, guideline, action,
determination or order of, or Legal Entitlement issued by, any Governmental Entity having
jurisdiction, applicable from time to time to the siting, design, acquisition, construction,
equipping, financing, ownership, possession, shakedown, testing, operation or maintenance of
the Generation Facility, or any other transaction or matter contemplated by this Agreement
(including any of the foregoing which concern health, safety, fire, environmental protection, gas
processing, quality and use, labor relations, mitigation or monitoring plans, building codes,
nondiscrimination and the payment of minimum wages).

“Base Management Fee” means for each calendar month the positive amount, if any,
remaining after subtracting the amounts paid pursuant to subparts (i) through (iv) of Section
6.01(B)(l)  hereof from the number obtained by multiplying the total megawatt hours of
electricity sold during such month by the Base Price.

“Base Price” means initially Fifty-Five Dollars ($55.00). The Base Price shall be
adjusted to reflect inflation on the first and each succeeding anniversary of the date of this
Agreement by increasing the then current Base Price by a factor equal to fifty percent (50%) of
the percentage increase in the Consumer Price Index-- All Urban Consumers-- San Francisco
Bay Area (“CPI”) for the twelve month period immediately preceding the anniversary date.
Should the CPI be unavailable for any reason, the parties shall agree on a substitute inflation
index or either party may submit the selection of an appropriate inflation index to binding
arbitration by the American Arbitration Association in accordance with its Commercial
Arbitration Rules.

“Business Dav” shall mean any day during which banks are open for business in San
Francisco, California.

“BVA LFG Additional Financing” has the meaning specified in Section 4.02 of this
Agreement.

“BVA LFG Initial Financing” has the meaning specified in Section 4.01(B) of this
Agreement.

“BVA LFG Financing” shall mean the BVA Initial Financing and the BVA LFG
Additional Financing, if any.

“BVA LFG Renresentative” shall mean the person at the time designated to act on behalf
of BVA LFG by written certificate furnished to the County, and signed by BVA LFG. Such
certificate may designate an alternate or alternates and may be revoked or changed by BVA LFG
from time to time. The BVA LFG Representative may be an employee of BVA LFG and shall
file his or her specimen signature with the County if requested.
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“Capital Improvement” means any replacements, modifications, additions and expansions
to or of the Generation Facility.

“Change Order” means a written order authorizing or requiring changes to the Generation
Facility and issued pursuant to Section 2.09 of this Agreement.

“Close-Out Requirements” means the obligations of BVA LFG for closing out applicable
Generation Facility Construction Work and completing documentation of the applicable
Generation Facility Construction Work pursuant to this Agreement, including such matters as
submittal of “as-built” (or record) drawings, as-built surveys and manuals; cleanup and removal
of construction materials and debris; and all other matters which this Agreement requires BVA
LFG to do and perform as part of the completion and winding-up of the Generation Facility
Construction Work.

“Code” shall mean the Internal Revenue Code of 1986, as amended.

“Commercial Operations” shall have the meaning set forth in Section 3.01 of this
Agreement.

“Commercial Operations Commencement Date” shall mean the date on which
Commercial Operations commence.

“Contract Date” means the date on which this Agreement has been executed and
delivered by both of the parties hereto as indicated on the signature page hereof The “as of’ date
on the cover page and the initial page of this Agreement is the last date reflected on the signature
page hereof, which is the date that this Agreement shall take effect.

“Cost Substantiation” means, with respect to any cost incurred or to be incurred by BVA
LFG hereunder, delivery to the County of a certificate signed by the BVA LFG Representative,
setting forth the amount of such cost, stating that such cost is not greater than the fair market
price for the service or materials supplied or to be supplied and that such services and materials
are required pursuant to this Agreement, and accompanied by copies of such documentation as
shall be necessary to reasonably demonstrate that the cost as to which Cost Substantiation is
required has been or will be paid or incurred. Such documentation shall include reasonably
detailed information concerning (to the extent applicable) (1) all Subcontracts, (2) the amount
and character of materials furnished, the persons from whom purchased, the amounts payable
therefore and related delivery and transportation costs and any sales or personal property taxes,
and (3) a statement of the equipment used and any rental payable therefore.

“County Distribution” means an amount equal to forty percent (40%) of Net Cash Flow;
provided, however, should BVA LFG determine that tax credits under Section 29 of the Code are
not available for Landfill Gas sold after the Contract Date and before January 1, 2008 or should
the Internal Revenue Service disallow any such tax credits, the term “County Distribution” for
the period from such determination or disallowance until December 31, 2007 shall mean an
amount equal to forty percent (40%) of Net Cash Flow less the smaller of (i) twenty percent
(20%) of Net Cash Flow, or (ii) Thirty-Seven Thousand Five Hundred and No/100 Dollars
($37,500) per operating calendar quarter.
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“Countv Funding” has the meaning specified in Section 4.0 1 (A) of this Agreement.

“County Loan” means the deemed loan of the County Funding, to be “repaid” as specified
in Section 6.01(B)(l)(iii)(bl  of this Agreement and Section 6.03(A) of this Agreement.

“County Payment” means the monthly amount which, if the County Funding were treated
as a loan bearing interest payable in arrears at six and one-half percent (6X%) per annum, would
equal interest only on the principal amount of such loan for the period from disbursement until
the Commercial Operations Commencement Date and thereafter would equal the sum necessary
to amortize the principal amount of such loan in equal monthly payments of principal and
interest over a period of fifteen (15) years. Within ten (10) days after the Commercial Operations
Commencement Date, or such later date upon which the County and BVA LFG may agree, the
“County Loan Amortization Schedule Appendix” which sets forth the amortization schedule for
the County Loan shall be approved by the parties, such approval not to be unreasonably
withheld, delayed or conditioned, and attached to this Agreement. All amounts received by the
County pursuant to Section 6.03(A) of this Agreement shall be treated as prepayments of the
principal amount of the deemed loan of the County Funding, and, in the event of any such
prepayments, the amount of the County Payment shall not be adjusted, but at the time the County
receives each such prepayment, the “County Loan Amortization Schedule Appendix” shall be
revised to reflect the new maturity date of the County Loan which results from such prepayment.

“County Representative” shall mean the person at the time designated to act on behalf of
the County by written certificate furnished to BVA LFG, and signed by the County. Such
certificate may designate an alternate or alternates and may be revoked or changed by the County
from time to time. The County Representative may be an employee of the County and shall file
his or her specimen signature with BVA LFG if requested.

“Deliverable Material” means the work product required to be delivered to the County by
the Facility Scope of Work.

“Encumbrance” means any lien, lease, mortgage, security interest, charge, judgment,
judicial award, attachment or encumbrance of any kind with respect to the Generation Facility.

“Environmental Claim” shall mean claims, demands, administrative or judicial
proceedings, notices of noncompliance or violation, consent orders or consent agreements (i)
relating to the Landfill, the Gas Collection System, the Facility Site or the Generation Facility or
the operations or activities thereon or the use or occupancy thereoe and (ii) arising out of any
(A) past or present violation of any applicable Environmental Law, (B) action by a
Governmental Entity for enforcement, clean-up, removal, response or remedial action or
damages pursuant to any Environmental Law, or (C) action by a third party seeking penalties,
damages, contribution, indemnification, cost recovery, compensation or injunctive relief
resulting from injuries to persons or property due to Hazardous Materials or alleged violation of
any Environmental Law.

“Environmental Laws” shall mean any applicable federal, state, or local governmental
law or quasi-governmental law, statute, rule, regulation, order, consent decree, decree, judgment,
license, covenant, deed restriction, ordinance or other requirement or standard relating to
pollution or the regulation or protection of health, safety, natural resources, or the environment,
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as now existing or hereafter in effect, including, without limitation, those relating to releases,
discharges, emissions, injections, leachings,  or disposal of Hazardous Materials into air, water,
land, or groundwater, to the withdrawal or use of groundwater, or to the use, handling, treatment,
removal, storage, disposal, processing, distribution, transport, or management of Hazardous
Materials. “Environmental Laws” shall include, but shall not be limited to the Clean Air Act; the
federal Water Pollution Control Act; the Safe Drinking Water Act; the Toxic Substances Control
Act; the Comprehensive Environmental Response, Compensation and Liability Act, as amended
by the Superfluid Amendments and Reauthorization Act of 1986; the Resource Conservation and
Recovery Act, as amended by the Solid and Hazardous Waste Amendments of 1984; the
Occupational Safety & Health Act; the Hazardous Materials Transportation Act; the Oil
Pollution Act of 1990; and any similar federal, state, or local statutes and regulations.

“Facility Scope of Work” means the work specified in the “Facility Scope of Work
Appendix” to be approved by the parties hereto and attached to this Agreement on or prior to the
date sixty (60) days after the Contract Date, or such later date upon which the County and BVA
LFG may agree.

“Facility Site” means the site on which the Generation Facility is to be constructed, as
more particularly described in the “Facility Site Appendix” to be approved by the parties hereto
and attached to this Agreement on or prior to the date sixty (60) days aRer the Contract Date, or
such later date upon which the County and BVA LFG may agree.

“Final Completion” has the meaning specified in Section 3.06(C) of this Agreement.

“Final Punch List” has the meaning specified in Section 3.06(A) of this Agreement.

“Force Maieure” shall mean acts of God; winds; hurricanes; tornadoes; fires; epidemics;
landslides; earthquakes; floods; other natural catastrophes; strikes; lock-outs or other industrial
disturbances; acts of public enemies; acts, failures to act, or orders of any kind of any
governmental authorities acting in their regulatory or judicial capacity; insurrections; military
action; war, whether or not it is declared; sabotage; riots; civil disturbances; explosions; or any
other cause or event, not reasonably within the control of the party claiming Force Majeure
(other than the financial inability of such party), which precludes that party from carrying out, in
whole or in part, its obligations under this Agreement. Nothing in this provision is intended to
excuse any party from performing due to any governmental act, failure to act or order, where it
was reasonably within such party’s power to prevent, correct, anticipate or guard against such
act, failure to act or order.

“Gas Collection System” shall mean the system whereby Landfill Gas is collected and
made available for commercial use, as more specifically defined in the Lease.

“Gas Collection &stem  Operations Shortfall” shall mean the amount arrived at by
subtracting the amount paid by the County for Landfill Gas pursuant to the Gas Purchase
Agreement from the sum of(i) lease payments received by the County under the Lease and (ii)
payments received by the County under the O&M Agreement.

“Gas Purchase Agreement” shall mean the Landfill Gas Purchase Agreement dated
February, 1999, between Brown Vence & Associates Lfg Corporation and the County of Santa
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Cruz,  as it may hereafter be amended, modified and supplemented in accordance with its
provisions.

“Generation Facilitv” or “Facility” means the generation facility to be designed
constructed, developed, operated and maintained pursuant to this Agreement, including
administrative offices and all landscaping, improvements, appurtenant structures, additions and
machinery and equipment, all as more particularly described in the Facility Scope of Work,
together with all Capital Improvements thereto.

“Generation Facility Construction Date” means the first date on which all of the
Generation Facility Construction Date Conditions shall be satisfied or waived,

“Generation Facilitv Construction Date Conditions” has the meaning specified in
Section 2.01(A) of this Agreement.

“Generation Facility Construction Period” means the period from and including the
Generation Facility Construction Date to and including the day preceding the Generation Facility
Verification Date.

“Generation Facility Construction Work” means everything required to be furnished and
done for and relating to the Generation Facility by BVA LFG pursuant to this Agreement during
the Generation Facility Construction Period, all as more particularly described in the Facility
Scope of Work.

“Generation Facility Fuel” means all Landfill Gas, natural gas and other combustible
materials used as fuel for the Generation Facility which is allowable under the operating permit
or permits.

“Generation Facility Operations and Maintenance Manual” means the operations and
maintenance manual provided by the manufacturer of the generation equipment and delivered to
the County pursuant to Section 3.04(D) of this Agreement.

“Generation Facility Verification” means demonstration by BVA LFG in accordance with
Article III of this Agreement and the Facility Scope of Work that the Generation Facility
Verification Tests have been conducted and the Generation Facility Verification Standards have
been achieved.

“Generation Facilitv Verification Date” means the date on which Generation Facility
Verification occurs or is deemed to have occurred under Article III of this Agreement.

“Generation Facility Verification Date Conditions” means those conditions which must
be satisfied in order for the Generation Facility Verification Date to occur as set forth in
Section 3.04 of this Agreement.

“Generation Facilitv Verification Standards” means the standards for the Generation
Facility conducted pursuant to Section 3.04 of this Agreement to demonstrate Generation
Facility Verification.
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“Generation Facilitv  Verification Tests” means the tests of the Generation Facility
Verification set forth in the Facility Scope of Work.

“Governmental Entity” shall mean any court or tribunal in any jurisdiction or any federal,
state, municipal, or other governmental body, agency, authority, department, commission, board,
bureau or instrumentality.

“Gross Revenue” means all receipts, revenues, income and proceeds of sales of every
kind derived directly or indirectly from the Generation Facility, including, without limitation,
employee fidelity insurance proceeds with respect to the loss of funds which have not previously
been included in Gross Revenue, business interruption insurance proceeds and any amounts
recovered in any legal action or proceeding or settlement thereof which arose out of the
operation of the Generation Facility (net of expenses) which have not been previously included
in Gross Revenue, but excluding any receipts, revenues, income or proceeds from the sources
described in Section 6.03 of this Agreement.

“Hazardous Material” means (a) any material which by reason of its quality,
concentration, composition or physical, chemical or infectious characteristics may do either of
the following: cause, or significantly contribute to, an increase in mortality or an increase in
serious irreversible, or incapacitating reversible, illness, or pose a substantial threat or potential
hazard to human health or the environment when improperly treated, stored, transported or
disposed of or otherwise mismanaged, or any waste which is defined or regulated as a hazardous
waste, toxic substance, hazardous substance, hazardous chemical substance or mixture, or
asbestos under any Environmental Laws; or (b) radioactive materials which are source, special
nuclear or by-product material as defined by the Atomic Energy Act of 1954(42  U.S.C. Section
2011 et seq.) and the regulations contained in 10 CFR Part 40; or (c) a chemical listed by the
United States Environmental Protection Agency in accordance with Section 302(a) or Section
3 13(c) of the Emergency Planning and Community Right-to-Know Act of 1986, 42 U.S.C.A. $6
11002(a), 11023(c) (Supp. 1993) in each case as the same may be amended, replaced, or
superseded; or (d) a material or substance which may endanger health or safety including, but not
limited to, any material or substance or combination of materials or substances which are
explosive, volatile, radioactive, toxic, corrosive, flammable, reactive, an irritant, or a strong
sensitizer, or which generate pressure through decomposition, heat or other means if such
materials or substances may cause injury, illness or harm to humans, to domestic animals or
livestock or to wildlife.

“Incentive Management Fee” means an amount equal to sixty percent (60%) of Net Cash
Flow; provided, however, should BVA LFG determine that tax credits under Section 29 of the
Code are not available for Landfill Gas sold after the Contract Date and before January 1, 2008
or should the Internal Revenue Service disallow any such tax credits, the term “Incentive
Management Fee” for the period from such determination or disallowance until December 3 1,
2007 shall mean an amount equal to sixty percent (60%) of Net Cash Flow plus the smaller of(i)
twenty percent (20%) of Net Cash Flow, or (ii) Thirty-Seven Thousand Five Hundred and
No/100 Dollars ($37,500).

“Landfill” shall mean the Buena Vista Landfill located at 1231 Buena Vista Drive in
Watsonville, California.
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“Landfill Gas” shall mean any and all gases resulting from the biological decomposition
of landfill solid wastes located at the Landfill, including, but not limited to, methane, carbon
dioxide, hydrogen and traces of other gases or any combination thereof.

“Lease” shall mean the Landfill Gas Field Facilities Lease Agreement dated February,
1999, between Brown Vence & Associates Lfg Corporation and the County of Santa Cruz, as it
may hereafter be amended, modified and supplemented in accordance with its provisions.

“Legal Entitlement” means material authorization forms, permits and licenses issued by,
consents and approvals of, filings with, notices from and registrations with, any Person and all
Governmental Entities or quasi-governmental entities (including all conditions thereof), which
are currently required to be obtained, or may be required in the future, under Applicable Law or
otherwise, for or in connection with (i) the design and construction of the Generation Facility,
(ii) the production or sale of electricity from the Generation Facility, (iii) the operation,
maintenance, possession or ownership of the Generation Facility, or (iv) the exercise by the
County of any of its rights under this Agreement.

“Legal Proceeding” means every action, suit, litigation, administrative proceeding and
other legal or equitable proceeding arising out of the obligations of the parties under this
Agreement.

“Lender” means any Person who provides any financing to the County as contemplated in
this Agreement or any refinancing thereof.

“Loan Shortfall Suretv”  has the meaning set forth in Section 4.04 of this Agreement,

“Material Adverse Effect” shall mean events or circumstances which, individually or in
the aggregate, would have, or would reasonably be likely to have, a material adverse effect on
the business, assets, results of operations, condition (financial or otherwise) or prospects of the
business conducted by the County, BVA LFG or another party as the case may be, or on the
ownership, operation or condition (financial or otherwise) of the Landfill, the Facility Site, the
Gas Collection System or the Generation Facility or any material portion thereof, or which
would result in the imposition of any material lien or other material encumbrance on the Landfill,
the Facility Site, the Gas Collection System or the Generation Facility or on the ability of the
County to perform its obligations hereunder.

“Net Cash Flow” means, for each applicable period, Gross Revenue less all payments
made pursuant to Section 6.01(B)(l)  of this Agreement.

“O&M Agreement” shall mean the Landfill Gas Field Facilities Operations and
Maintenance Agreement dated February, 1999 between Brown Vence & Associates Lfg
Corporation and the County of Santa Cruz, as it may hereafter be amended, modified or
supplemented in accordance with its provisions.

“O&M Work Scope” means the work specified in the “Work Scope for Operation and
Maintenance of Generation Facility Appendix” to be approved by the parties hereto and attached
to this Agreement on or prior to the date sixty (60) days after the Contract Date, or such later
date upon which the County and BVA LFG may agree.
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“Operating Advances” has the meaning set forth in Section 6.02 of this Agreement.

“Operating Expenses” means any and all amounts incurred in connection with the
operation and maintenance of the Generation Facility, including, without limitation, preventive,
routine and non-routine repairs performed on a basis that insures the reliable, long-term and safe
operation of the Generation Facility. Operating Expenses shall include, without limitation, all
administrative expenses and overhead costs incurred by BVA LFG in performing its obligations
under this Agreement, all costs of insurance required to be in effect from and after the
Commercial Operations Commencement Date, all costs of providing the guaranty of the
liquidation or salvage value of the Generation Facility and the Loan Shortfall Surety required by
Section 4.04 hereof incurred after the Commercial Operations Commencement Date, except as
limited by Section 5.02(J)  hereof, all costs of Generation Facility Fuel and, except as limited by
Section 9.01 hereof or Section 9.02 hereof, all costs and expenses (including attorneys’ fees),
liabilities and damages arising from any litigation regarding the operation of the Generation
Facility.

“Operation Services ” has the meaning specified in Section 5.01(A) of this Agreement.

“Permitted Encumbrances” shall mean, as of any particular time, (i) liens for taxes not
then delinquent, (ii) this Agreement and each Encumbrance contemplated by this Agreement,
and (iii) any other lien, encumbrance, charge or cloud on title that BVA LFG certifies will not
materially impair the use of the Generation Facility for its intended purpose.

“Person” shall mean any natural person or corporate or other legal entity.

“Prudent Utilitv Practices” shall mean the practices, methods and acts (including but not
limited to practice, methods and acts engaged in or approved by a significant portion of the
electric utility industry) that at a particular time, in the exercise of reasonable judgment in light
of the facts known or which, in the exercise of due diligence, should have been known at the
time a decision was made, would have been expected to accomplish the desired result in a
manner consistent with reliability, safety, environmental protection, expedition, project
economics and applicable laws and regulations for similar facilities in the State. With respect to
the Generation Facility, Prudent Utility Practices include, but are not limited to, taking
reasonable steps to ensure that:

(9 Adequate materials, resources and supplies, including a Generation
Facility Fuel supply sufficient for continuous operation, are available to
meet the Generation Facility’s needs;

(ii) While the Generation Facility will not be staffed during most operating
hours, experienced, trained and (as necessary) licensed operating
personnel are available to operate the Generation Facility properly and
efficiently and to respond to emergency conditions;

(iii) Preventive, routine and non-routine maintenance and repairs are
performed on a basis that ensures reliable, long-term and safe operation
and are performed by knowledgeable, trained and experienced personnel
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utilizing proper equipment, tools and procedures and in accordance with
the requirements of the manufacturer of the generation equipment;

(iv) Appropriate monitoring and testing is done to ensure equipment is
functioning as designed and to provide assurance that equipment will
function properly under both normal and emergency conditions; and

(4 Equipment is not operated in a reckless manner or in a manner unsafe to
workers, the general public or the environment.

“Prudent Utility Practices” is not intended to be limited to the consideration of any one practice,
method or act, to the exclusion of all others, but rather is intended to require the consideration of
a spectrum of possible practices, methods or acts.

“PURPA”  means the Public Utility Regulatory Policies Act of 1978, Public Law 95-617,
as amended and superceded.

“Related Agreements” shall mean this Agreement, the Lease, the O&M Agreement and
the Gas Purchase Agreement.

“Sales Meters” shall mean the meters and other measuring devices to be installed as part
of the Generation Facility (and any replacements or modifications to such meters) for the
purpose of measuring in accordance with Prudent Utility Practices the quantity of the electricity
produced at the Generation Facility and the quantity of electricity sold to electricity customers.

“Scheduled Generation Facilitv Verification Date” means the day one hundred eighty
(180) consecutive calendar days following the Generation Facility Construction Date, as adjusted
due to any Force Majeure.

“State” shall mean the State of California.

“Subcontract” means an agreement between BVA LFG and a Subcontractor or between
two Subcontractors, as applicable.

“Subcontractor’” means every person (other than employees of BVA LFG) employed or
engaged (including every sub-subcontractor of whatever tier) for any portion of the work
required under this Agreement, whether for the furnishing of labor, materials, equipment,
supplies, services or otherwise.

“Utilities” means any and all utility services and installations whatsoever (including gas,
water, sewer, electricity, telephone and telecommunications) and all piping, wiring, conduit and
other fixtures of every kind whatsoever related thereto or used in connection therewith.

Unless the context indicates otherwise, all capitalized terms used herein and not defined herein
shall have the meanings specified in the Lease, the O&M Agreement or the Gas Purchase
Agreement, as applicable, and such definitions shall be incorporated by reference herein.
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ARTICLE II

CONSTRUCTION OF GENERATION FACILITY

2.01 GENERATION FACILITY CONSTRUCTION DATE CONDITIONS.

(A) Generation Facilitv Construction Date Conditions Defined. Promptly following
the Contract Date, BVA LFG shall proceed in good faith and with due diligence to satisfy all of
the responsibilities described in this Section with respect to the development of the Generation
Facility. Except as provided in Section 2.01(D) hereof, Generation Facility Construction Work
shall not commence until all of the following conditions necessary for the construction of the
Generation Facility (the “Generation Facility Construction Date Conditions”) are satisfied:

(1) Legal Entitlements. All Legal Entitlements required for the design and
construction of the Generation Facility shall have been duly obtained, made, given or taken and
shall be in full force and effect, and none thereof shall be the subject of any pending or
threatened administrative or judicial proceedings. If such Legal Entitlements are not available,
this condition shall not be satisfied. As soon as practicable following the Contract Date, the
County shall file applications for all such Legal Entitlements, if any, which have not been
obtained and shall use all reasonable efforts to diligently prosecute such applications until such
Legal Entitlements have been granted or it is determined that such Legal Entitlements, or any
one of them, cannot or will not be,granted, or this Agreement has been terminated pursuant to the
provisions hereof If requested by the County, BVA LFG shall assist the County in obtaining
such Legal Entitlements. The County shall diligently pursue receipt of Legal Entitlements to
allow a gross capacity at the Generation Facility of approximately 1.98 megawatts.

(2) Plans and Specifications. Unless waived by BVA LFG, BVA LFG shall
have received from the County in the most complete form which is in the possession of the
County on the Contract Date the plans and specifications for the improvements located on and
within the Landfill and the Facility Site and for the improvements necessary to get the Landfill
Gas to the Facility Site.

(3) Soils and Enyineerina  Reports. Unless waived by BVA LFG, (i) BVA
LFG shall have received from the County a copy of any and all reports in the County’s
possession relating to the condition of the Facility Site, including but not limited to the soil,
seismological, geological, oil and mineral reserves and drainage conditions of the Facility Site
(to the extent in the possession of the County on the Contract Date), and (ii) BVA LFG shall
have received from the County a copy of the results of such additional soil test borings and
analyses of subsurface conditions, inspections and site history reviews of the Facility Site as
BVA LFG shall consider necessary under good construction and engineering practice as
preparation for excavation and construction hereunder with respect to the Generation Facility in
accordance with Applicable Law. All such additional tests and analyses shall be conducted by
the County at its sole cost and expense, and the cost thereof shall not be reimbursed out of the
financing sources specified in Section 4.01 hereof and Section 4.02 hereof.

(4) Environmental Study. Unless waived by BVA LFG, (i) BVA LFG shall
have determined either by itself or from its environmental consultants that the soil,
seismological, geological and drainage conditions and the flood and wind characteristics of the
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Facility Site are satisfactory to BVA LFG in the sole discretion of BVA LFG, and (ii) BVA LFG
shall have received from the County a copy of the results of all such tests and inspections as
BVA LFG shall consider necessary to satisfy BVA LFG as to the soil, seismological, geological
and drainage conditions and the flood and wind characteristics of the Facility Site. All such tests
and inspections shall be conducted by the County at its sole cost and expense, and the cost
thereof shall not be reimbursed out of the financing sources specified in Section 4.01 hereof and
Section 4.02 hereof.

(5) Litigation. The County shall not be a party to any pending or outstanding
action, suit, proceeding, judgment, order, decree, default, delinquency or deficiency, nor to the
Actual Knowledge of the County shall any such matter be threatened, involving the Landfill or
the County, which could affect the County’s ability to carry out its obligations under this
Agreement. The County shall provide BVA LFG with all information which the BVA LFG may
reasonably request concerning all such matters.

(6) Access. Utilities and Legality. Unless waived by BVA LFG, BVA LFG
shall have determined in its sole and absolute discretion: (a) that there is such access to the
Facility Site from the nearest dedicated highway or public road as is necessary or appropriate for
the performance required by the parties pursuant to this Agreement; and (b) that all utilities to the
Facility Site, including but not limited to water, gas and sewerage, are available or can be made
available without cost (or at a reasonable cost) for the duration of this Agreement in sufficient
capacities and without the consent of any other person or entity, except for applicable utility
companies.

(7) Survey. Unless waived by BVA LFG, BVA LFG shall have obtained a
copy of a current survey of the Facility Site satisfactory in form and substance to BVA LFG, in
the sole discretion of BVA LFG, prepared and certified by licensed surveyors chosen by BVA
LFG showing (a) the location and dimensions of the Facility Site and all improvements thereon,
(b) the location of all means of access to the Facility Site and of all easements relating to or
affecting the Facility Site, (c) no encroachment on the Facility Site, and (d) no encroachment by
any part of any improvement on the Facility Site onto property adjoining the Facility Site.

(8) Design Submittals. BVA LFG shall have prepared and provided to the
County copies of all plans, technical specifications, blueprints, drawings and other design
documents relating to the Generation Facility required prior to construction in accordance with
the Facility Scope of Work.

(9) Salvage Value Guarantv; Loan Shortfall Surety. BVA LFG shall have
furnished the guaranty of the liquidation or salvage value of the Generation Facility and the Loan
Shortfall Surety required pursuant to Section 4.04 hereof.

(10) Required Insurance. BVA LFG shall have submitted to the County
certificates of insurance for all insurance required to be in effect during the Generation Facility
Construction Period pursuant to Section 12.01 hereof

(11) Coun ty .  Un les s  wa ived  by  BVA LFG,  BVA LFG sha l l  be
satisfied that the County Funding is available and the initial disbursement thereof shall have been
made as provided in Section 4.03 hereof.
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(12) BVA LFG Initial Financing. Unless waived by the County, the BVA LFG
Initial Financing shall have closed.

(13) O&M Work Scot. The “Work Scope for Operation and Maintenance of
Generation Facility Appendix” shall have been approved by the parties hereto, such approval not
to be unreasonably withheld, delayed or conditioned, and attached to this Agreement.

(14) Facility Scope of Work. The “Facility Scope of Work Appendix” shall
have been approved by the parties hereto, such approval not to be unreasonably withheld,
delayed or conditioned, and attached to this Agreement.

(15) Facility Site. The “Facility Site Appendix” shall have been approved by
the parties hereto, such approval not to be unreasonably withheld, delayed or conditioned, and
attached to this Agreement.

(B) Cost of Offsets and Other Conditions to Legal Entitlements. All costs and
expenses incurred in obtaining Legal Entitlements necessary for the Generation Facility,
including, without limitation, (i) the cost of all air emissions offsets or emission credits necessary
to obtain and maintain such Legal Entitlements, and (ii) all other costs of meeting any other
conditions of obtaining and maintaining such Legal Entitlements, shall be paid by the County
and shall not be a cost of the Generation Facility to be reimbursed from the funding sources
specified in Section 4.01 hereof and Section 4.02 hereof

(C) Supply of Information. The County agrees to cooperate with BVA LFG and to
supply BVA LFG with all information as BVA LFG may reasonably request for purposes of
conducting any feasibility or other due diligence inquiries by BVA LFG or by any Lender or
prospective Lender or otherwise required by BVA LFG to meet the conditions set forth in
Section 2.01(A)  or otherwise in the performance of its obligations hereunder.

(D) Equipment Order. Notwithstanding that the Generation Facility Construction
Date Conditions may not have been satisfied, immediately following the Contract Date, BVA
LFG shall order the generation equipment described in the Facility Scope of Work or, if the
“Facility Scope of Work Appendix” has not yet been approved by the parties hereto, such
generation equipment as is approved by the parties hereto, such approval not to be unreasonably
withheld, delayed or conditioned.

2.02 SATISFACTION OR FAILURE OF GENERATION FACILITY CONSTRUCTION
DATE CONDITIONS.

(A) Satisfaction of Conditions. The parties shall give each other prompt written
notice when each of the Generation Facility Construction Date Conditions has been achieved.
Where applicable, written documents or instruments constituting or evidencing satisfaction of the
Generation Facility Construction Date Conditions shall be furnished to each party as soon as
available.

(B) Failure of Generation Facility Construction Date Conditions. If, by the date sixty
(60) days following the Contract Date, or such later date upon which the County and BVA LFG
may agree, any of the Generation Facility Construction Date Conditions are not satisfied, the
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provisions of this Section 2.02(B) shall apply. In such circumstances, at the election of either
party, exercised by written notice to the other party no later than the date sixty-five (65) days
following the Contract Date, or such later date upon which the County and BVA LFG may agree,
this Agreement, the Gas Purchase Agreement, the O&M Agreement and the Lease shall
terminate and each party shall bear their own costs and expenses without reimbursement by the
other party; provided, however, in the event of the termination of this Agreement pursuant to this
Section 2.02(B) and in the event the County cancels the order of the generation  equipment
ordered pursuant to Section 2.01(D) hereof, BVA LFG shall promptly reimburse to the County
one-half (l/2) of the amount of the deposit for such generation equipment which is not returned
to the County. Upon request of BVA LFG, the County shall submit evidence to BVA LFG of the
amount of such deposit not returned to the County.

2.03 TERMINATION FOR CAUSE PRIOR TO CONSTRUCTION. The County shall have the
right prior to the Generation Facility Construction Date to terminate this Agreement for cause
pursuant to Section 11.02(B)  hereof, without cost or liability to the County. BVA LFG shall
have the right prior to the Generation Facility Construction Date to terminate this Agreement for
cause pursuant to Section 11.02(A)  hereof, without cost or liability to BVA LFG.

2.04 AGREEMENT TO CONSTRUCT.

(A) Commencement of Construction. Promptly following the occurrence of the
Generation Facility Construction Date, BVA LFG shall undertake, perform and complete the
Generation Facility Construction Work in accordance with all of the provisions and requirements
of this Agreement. BVA LFG shall commence the preparation of the Facility Site, the disposal
of any debris thereon and any soil excavated therefrom and the construction of the Generation
Facility in accordance with the Facility Scope of Work, shall proceed with due diligence to cause
the Generation Facility to be constructed in accordance with the Facility Scope of Work and the
final design of the Generation Facility, shall cause applicable shakedown operations to occur and
shall cause the Generation Facility to be tested for Generation Facility Verification in accordance
with this Agreement, all so that the Generation Facility is suitable and adequate for the purposes
for which it is intended in accordance with this Agreement and so that Generation Facility
Verification occurs on or before the Scheduled Generation Facility Verification Date.
Subcontracts entered into by BVA LFG for the construction of the Generation Facility shall
neither supersede nor abrogate any of the terms or provisions of this Agreement. Laydown  and
staging areas for construction materials shall be located on the Facility Site, or at other locations
arranged with the County.

03 cCostsA l l  c o s t s  a n d  e x p e n s e s  o f  t h e  G e n e r a t i o n
Facility Construction Work of any kind or nature whatsoever shall be paid from the funding
sources specified in Section 4.01 hereof and Section 4.02 hereof Such costs and expenses,
without limiting the generality of the foregoing, shall include all costs of permitting and
regulatory compliance; obtaining and maintaining any credit enhancement required hereunder;
payments due under Subcontracts with Subcontractors or otherwise for all labor and materials;
legal, financial, engineering, architectural and other professional services of BVA LFG; general
supervision by BVA LFG of all construction; preparation of schedules, budgets and reports by
BVA LFG; keeping all construction accounts and cost records; and all other costs required to
achieve Generation Facility Verification.
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(C) Construction Practice. Unless the Facility Scope of Work expressly provides
otherwise, BVA LFG shall perform the Generation Facility Construction Work in accordance
with generally accepted construction practices and shall have, as between the County and BVA
LFG, exclusive responsibility for all construction means, methods, techniques, sequences and
procedures necessary or desirable for the correct, prompt and orderly prosecution and completion
of the Generation Facility Construction Work as required by this Agreement.

(D) Standard Specifications for Construction and Design. In performing the
Generation Facility Construction Work and in making any Capital Improvements prior to the
Generation Facility Verification Date, BVA LFG shall comply with the standards and
requirements for design and construction as set forth in the Facility Scope of Work.

(E) Changes to Final Facility Scope of Work. BVA LFG acknowledges the County’s
material interest in the final design drawings, plans and specifications of the Generation Facility
delivered and approved pursuant to the Facility Scope of Work and agrees that no change which
diminishes the quality, durability or reliability of the Generation Facility or otherwise materially
and adversely affects the interests of the County hereunder shall be made to the final design,
plans, drawings and specifications without the prior written approval of the County, which
approval shall not be unreasonably withheld, delayed or conditioned.

09 Legal Entitlements Necessarv  for Construction. The County shall make all
filings, applications and reports necessary to obtain and maintain all Legal Entitlements required
to be made, obtained or maintained under Applicable Law in order to continue the construction,
shakedown and testing of the Generation Facility. If requested by the County, BVA LFG shall
assist the County in obtaining such Legal Entitlements.

(G) Required Insurance During Construction Period. BVA LFG shall obtain and
maintain during the Generation Facility Construction Period all insurance required pursuant to
Section 12.01 hereof. BVA LFG shall not perform Generation Facility Construction Work, or
allow any of its or any Subcontractor’s employees on the Facility Site, during any period when
any such required insurance is not in effect.

(H) Compliance With Applicable Law. In designing, constructing, shaking down and
testing the Generation Facility, BVA LFG shall comply with Applicable Law, shall construct and
operate all processing, air and water pollution control and other systems comprising the
Generation Facility in accordance with Prudent Utility Practices and applicable equipment
manufacturer’s design requirements and recommendations and shall observe safety standards of a
level consistent with the Applicable Law, the requirements of any required insurance and
Prudent Utility Practices; provided, however, that BVA LFG will not be deemed in default
hereunder as long as it contests the requirements of any Applicable Law in good faith by
appropriate proceedings.

(1) Countv Representative. BVA LFG shall fully cooperate with any County
Representative designated by the County to assist the County in connection with the
administration of this Agreement. In the performance of such services, BVA LFG agrees that
the County Representative may review and monitor construction progress; observe the
completion of the Generation Facility Construction Work; review proposed changes to the
Facility Scope of Work; review drawings, plans and specifications for compliance with the
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Facility Scope of Work and this Agreement; monitor the Generation Facility Verification Tests
undertaken by BVA LFG to determine whether the Generation Facility Verification Standards
have been satisfied; review and advise the County with respect to material changes to the
Generation Facility; and provide certifications and perform such other duties as may be
specifically conferred upon the County Representative hereunder. Notwithstanding the
foregoing, it is understood that the County Representative shall be an observer only and shall not
have authority to interfere with, halt or delay in any way the construction of the Generation
Facility or to require or approve changes to the Facility Scope of Work or the plans and
specifications made in accordance therewith except upon the issuance of a Change Order
pursuant to Section 2.09 hereof. The fees and costs of the County Representative shall be paid
by the County, shall not be considered a cost of the Generation Facility and shall not be paid
with the funds described in Section 4.01 hereof and Section 4.02 hereof.

(J> Proper Handling of Hazardous Materials. In the event that BVA LFG uncovers or
discovers Hazardous Materials on the Facility Site (other than Hazardous Materials brought to
the Facility Site by BVA LFG or its Subcontractors), it may elect to (i) handle and dispose of
such Hazardous Materials in accordance with Applicable Law, with the cost of disposal of such
Hazardous Materials reimbursed by the County or (ii) determine an alternate Facility Site
mutually agreeable to the parties with the County remaining solely responsible for the handling
and disposal of such Hazardous Materials at the initial Facility Site. All deadlines for
construction or completion of the Generation Facility shall be tolled day for day until the Facility
Site is remedied or amended pursuant to this Section. The County acknowledges that BVA LFG
shall not have any obligation to undertake remediation of conditions relating to Hazardous
Materials at the Facility Site except to the extent that such Hazardous Materials were brought to
the Facility Site by BVA LFG or its Subcontractors.

2.05 PERSONNEL.

(A) Personnel Performance. All persons engaged by BVA LFG for Generation
Facility Construction Work shall have requisite skills for the tasks assigned. BVA LFG shall
employ or engage engineers and other consultants to perform all engineering and other services
specified in this Agreement and as required for the layouts, locations and levels of the
Generation Facility Construction Work. Each such engineer and consultant shall have current
professional registration or certification to practice in the State (if required by law).

(B) Labor Disputes. BVA LFG shall have exclusive responsibility for disputes or
jurisdictional issues among any unions or trade organizations representing employees of BVA
LFG or its Subcontractors, whether pertaining to organization of the Generation Facility
Construction Work, arrangement or subdivision of the Facility Scope of Work, employee hiring
or any other matters.

2.06 OBSERVATIONS, TESTING AND UNCOVERING OF WORK.

(A) Observations. During the progress of the Generation Facility Construction Work,
BVA LFG shall at all times during normal working hours afford the County Representative
every reasonable opportunity at the County’s sole cost, expense and risk, for observing all
Generation Facility Construction Work. During any such observation, the County
Representative shall comply with all reasonable safety and other rules and regulations applicable
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to the Facility Site or the Generation Facility, and shall in no material way interfere with the
performance of any Generation Facility Construction Work.

(B) Tests. BVA LFG shall conduct all tests of the Generation Facility Construction
Work (including shop tests) or inspections required by the Facility Scope of Work or by
Applicable Law or requirements of any required insurance. BVA LFG shall give the County
Representative reasonable advance notice of tests or inspections prior to the conduct thereof,
unless stated otherwise herein. If required by Applicable Law or the requirements of any
required insurance, BVA LFG shall engage a registered engineer or architect to conduct or
witness any such test or inspection. All analyses of test samples shall be conducted by a State
certified laboratory or, in the absence of such an authorized laboratory in any particular case,
shall be subject to the approval of the County, which approval shall not be unreasonably
withheld, delayed or conditioned.

(C) Certificates and Reports. BVA LFG shall secure and deliver to the County
Representative copies of all required certificates of inspection, test reports, work logs or
approvals with respect to the Generation Facility Construction Work as and when required by the
Facility Scope of Work or by Applicable Law or the requirements of any required insurance.
BVA LFG shall provide to the County, immediately after the receipt thereof, copies of any
notice of default or noncompliance received by BVA LFG under or in connection with any Legal
Entitlement, Subcontract, performance bond, letter of credit or other agreement pertaining to the
Generation Facility Construction Work,

(D) Estimates of Certain Dates. BVA LFG shall use reasonable efforts to keep the
County informed of its estimates of the commencement date for shakedown operations, the date
upon which the Verification Tests will commence and the Verification Date.

(E) Deliverable Material. BVA LFG shall deliver to the County all Deliverable
Material required to be provided under the Facility Scope of Work at the times specified therein.

2.07 CORRECTION OF WORK.

(A) Correction of Nonconforming Construction Work. BVA LFG shall complete,
repair, replace, restore, rebuild and correct promptly any Generation Facility Construction Work
which does not conform with the Facility Scope of Work or the Legal Entitlements.

(B) Relation to Other Obligations. The obligations specified in Section 2.07(A)
hereof establish only the specific obligation of BVA LFG to correct the Generation Facility
Construction Work and shall not be construed to establish any limitation with respect to any
other obligations or liabilities of BVA LFG under this Agreement.

2.08 DAMAGE TO THE CONSTRUCTION WORK.

(A) Damage Prevention. BVA LFG shall use reasonable care and diligence, and shall
take reasonable precautions, to protect the Generation Facility Construction Work from damage
during the Generation Facility Construction Period. Should any such damage occur, such damage
shall be repaired in accordance with the provisions of Section 2.09(C) hereof
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(B) Notice and Reports. BVA LFG shall notify the County and the insurers under any
applicable insurance of any damage to the Generation Facility Construction Work, or any
accidents on the Facility Site, promptly after BVA LFG learns of any such damage or accidents;
and, promptly following any such occurrence, BVA LFG shall submit a written report to the
County Representative. BVA LFG shall also submit to the County Representative copies of all
accident and other reports filed with (or given to BVA LFG by) any insurance company, adjuster
or Governmental Entity (other than the County).

2.09 ADDITIONAL SERVICES AND EXTRA WORK.

(A) Change Orders. Before the Generation Facility Verification Date, the County
may issue Change Orders, in accordance with and subject to the provisions and limitations
contained in this Section; provided, however, that (i) such Change Orders may not interfere with
or restrict the ability of BVA LFG to operate and maintain the Generation Facility in accordance
with this Agreement; (ii) such Change Orders shall not require the issuance of any additional
Legal Entitlements which would otherwise not be required or jeopardize or impose additional
burdens with respect to any Legal Entitlements; (iii) such Change Orders shall not affect the
commercial viability of the Generation Facility or increase the cost of operating the Generation
Facility or, if applicable, adversely affect the “qualifying facility” status of the Generation
Facility under PURPA, in the sole discretion of the BVA LFG; (iv) such Change Orders shall not
result in a delay or likely delay in the Commercial Operations Commencement Date; (v) such
Change Orders shall not adversely affect the ability of BVA LFG to cause Generation Facility
Verification to occur by the Scheduled Generation Facility Verification Date unless the County
and BVA LFG amend this Agreement to extend the Scheduled Generation Facility Verification
Date as required due to said Change Orders; and (vi) such Change Orders shall not increase the
cost of the Generation Facility Construction Work unless either (a) BVA LFG has consented in
writing to such Change Orders or (b) the County acknowledges and agrees that the County will
pay for such increased costs in a manner agreed by the parties prior to undertaking such Change
Orders; provided, however, that in the event that the parties cannot agree on a manner of
payment by the County, the County shall be required to deposit in an escrow account in advance
the cost of such Change Orders (as reasonably estimated by BVA LFG), and BVA LFG shall be
entitled to draw down the moneys so deposited upon satisfaction of reasonable milestones during
the implementation of such Change Orders.

(B) Capital Improvements at BVA LFG Election. BVA LFG shall give the County
Representative written notice of any Capital Improvement proposed to be made at the election of
BVA LFG before Generation Facility Verification. Any Capital Improvement proposed to be
made at the election of BVA LFG under this Section, whether for experimental purposes or
otherwise, shall not be materially inconsistent with the Facility Scope of Work or materially and
adversely impact the ability of BVA LFG to perform its obligations under this Agreement. The
entire cost of each and every such Capital Improvement shall be paid from the funding sources
specified in Section 4.01 hereof and Section 4.02 hereof

(C) Repairs Due to Casualty. If the Generation Facility is damaged or destroyed for
any reason before Generation Facility Verification, BVA LFG shall promptly proceed to make or
cause to be made all repairs reasonably necessary to permit BVA LFG to perform its obligations
under this Agreement in a manner which is consistent with the Facility Scope of Work. BVA
LFG shall give the County written notice of any such proposed repairs. The entire cost of all
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such repairs shall be paid from insurance proceeds, and, to the extent insurance proceeds are not
sufficient, then from such funding sources as the County and BVA LFG shall determine by
mutual agreement.

(D) Increase in Capacity. No Capital Improvement which would result in an increase
of the gross capacity of the Generation Facility above approximately 1.98 megawatts shall be
made to the Generation Facility prior to Generation Facility Verification except in accordance
with this Section 2.09(D). In the event both parties agree to such Capital Improvement, then (i)
this Agreement shall be amended to change the Facility Scope of Work to reflect such increase in
capacity and, if necessary, to provide for an extension of the Scheduled Generation Facility
Verification Date to accommodate such increase in capacity, and (ii) the entire cost of such
Capital Improvement shall be paid from the funding sources specified in Section 4.01 hereof to
the extent funds are then available from such sources and, if funds are no longer available from
such sources, then from such funding sources as the County and BVA LFG shall determine by
mutual agreement. In the event that either party objects to a proposal to increase the gross
capacity of the Generation Facility or fails to respond within sixty (60) days of receipt of such
proposal, then the applicable provisions of Section 7.02(B) hereof shall apply so that the party
proposing the increase in capacity may proceed therewith, notwithstanding that said increase in
capacity would occur prior to the Generation Facility Verification Date.

2.10 OWNERSHIP AND DISCHARGE OF ENCUMBRANCES

(A) Ownership. The Generation Facility, and all related equipment, materials,
supplies, plans, drawings and other documentation with respect thereto, shall be owned by the
County and not by BVA LFG.

(B) Encumbrances. In performing the Generation Facility Construction Work, BVA
LFG shall not create or allow any Encumbrance (other than Permitted Encumbrances) to arise on
or against the Generation Facility. If any such prohibited Encumbrance is created or arises, BVA
LFG shall cause the Encumbrance to be discharged or fully bonded.

2.11 CONSTRUCTION BOOKS AND RECORDS. BVA LFG shall prepare and maintain
proper, accurate and complete books and records regarding the Generation Facility Construction
Work and all other transactions related to the permitting, design, construction, shakedown and
testing of the Generation Facility, including all books of account, bills, vouchers, invoices,
personnel rate sheets, cost estimates and bid computations and analyses, Subcontracts, purchase
orders, time books, daily job diaries and reports, correspondence, and any other documents
showing all acts and transactions in connection with or relating to or arising by reason of the
Generation Facility Construction Work. BVA LFG shall keep and maintain all such construction
books and records for at least three (3) years after the Generation Facility Verification Date, or
such longer period during which any Legal Proceeding with respect to the Generation Facility
commenced within three (3) years of the Generation Facility Verification Date may be pending.
The County shall have the right to review any such materials or records upon twenty-four (24)
hours’ prior written notice to BVA LFG.
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ARTICLE III

ACCEPTANCE OF GENERATION FACILITY

3.01 COMMERCIAL OPERATIONS. “Commercial Operations” with respect to the Generation
Facility Construction Work shall occur when all of the following conditions have been satisfied:

(9 all applicable Generation Facility Construction Work, excepting the items
on the preliminary punch list and the Close-Out Requirements, is
substantially complete and in all material respects is in compliance with
this Agreement;

(ii) BVA LFG is authorized, on a temporary or permanent basis, to operate the
Generation Facility under Applicable Law, and BVA LFG has
commenced electrical generation operations at the Generation Facility;

(iii) all Utilities required for the operation of the Generation Facility are
connected and functioning properly; and

(iv) BVA LFG has submitted written certification that all of the foregoing
conditions have been satisfied.

3.02 SHAKEDOWN OPERATIONS,

(A) Notice. BVA LFG shall give the County reasonable prior written notice of the
expected date of commencement of shakedown operations at the Generation Facility. BVA LFG
may modify such test schedules from time to time on reasonable prior notice to the County.

P) Testing Plan. BVA LFG shall prepare and submit to the County a detailed plan
for Generation Facility Verification Tests within the time required by the Facility Scope of
Work. The plan shall define a test program for each objective described in the Facility Scope of
Work and shall set forth in detail all procedures to be used, all specific measurements to be
made, the proposed usage of permanent and temporary instrumentation, the organization of the
test team, the testing schedule (including the.estimated  date, time and duration of each test) and
the operating and maintenance schedule during testing. The testing plan shall also make
provision for measuring and determining the output of electricity from the Generation Facility,
and shall make provision for the determination of compliance of the Generation Facility with the
requirements of Applicable Law. Such plan shall in all material respects conform to, and may be
amended from time to time in a manner not inconsistent with, the requirements of the Facility
Scope of Work.

3.03 VERIFICATION TESTING.

(A) Notices. BVA LFG shall give the County prior written notice of the expected
initiation of Generation Facility Verification Tests within the time required by the Facility Scope
of Work and the testing plan prepared pursuant to Section 3.02(B) hereof BVA LFG may
modify such test schedules from time to time on reasonable prior notice to the County; provided,
however, that if (i) BVA LFG fails to provide at least forty-eight (48) hours’ prior notice of the
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modification and (ii) any such modification directly results in any additional expense to the
County whether as a result of schedule dislocations or otherwise, BVA LFG shall reimburse the
County the amount of any such reasonable expense. BVA LFG shall not commence the
Generation Facility Verification Tests until Commercial Operations at the Generation Facility
have occurred and BVA LFG has conducted shakedown operations and complied with any other
pretest requirements as required by the Facility Scope of Work.

(B) Conduct of Verification Tests. At least seven (7) days prior to the
commencement of the Generation Facility Verification Tests, BVA LFG will certify to the
County that it is ready to begin the applicable Generation Facility Verification Tests and that the
shakedown operations required prior to the Generation Facility Verification Tests have been
completed or will be completed prior to the initiation of the Generation Facility Verification
Tests. BVA LFG shall permit the County Representative to inspect the preparations for the
Generation Facility Verification Tests. The County Representative shall be present for the
conduct of the Generation Facility Verification Tests for purposes of ensuring compliance with
the testing plan and the integrity of the results of the Generation Facility Verification Tests. The
County Representative shall not interfere with or delay any such tests.

(C) Repeat of Verification Tests. BVA LFG shall be entitled to repeat the Generation
Facility Verification Tests as often as it desires in order to secure General Facility Verification
provided that at least seven (7) days written notice is given to the County prior to
commencement thereof

3.04 VERIFICATION.

(A) Verification Date Conditions. The following conditions shall constitute the
“Generation Verification Date Conditions” for the Generation Facility, each of which must be
satisfied in all material respects by BVA LFG in order for the Generation Facility Verification
Date to occur, and each of which must be and remain satisfied as of the Generation Facility
Verification Date:

0) BVA LFG shall have completed the applicable Generation Facility
Verification Tests, and such tests shall have demonstrated achievement of
the Generation Facility Verification Standards;

(ii) BVA LFG shall have submitted to the County certificates of insurance for
all insurance required to be in effect on the Generation Facility
Verification Date pursuant to Section 12.01 hereoc  and

(iii) BVA LFG shall have submitted a Final Punch List meeting the
requirements of Section 3.06(A) hereof

w Test Report. Within thirty (30) days after the successful completion of the
Generation Facility Verification Tests, BVA LFG shall furnish the County with a written report
describing (i) the results of each element of the Generation Facility Verification Tests, and
(ii) the level to which the Generation Facility Verification Standards relating thereto have been
satisfied. The written test report shall include copies of the original data sheets, log sheets and
all calculations used to determine performance during the Generation Facility Verification Tests.
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(C) Generation Facilitv Verification Date: Concurrence or Disagreement with Test
Results.The “Generation Facility Verification Date” for the Generation Facility, shall be the day
on which the applicable Generation Facility Verification Standards have been achieved as
identified in the test report submitted by BVA LFG, subject to the following provisions. If BVA
LFG certifies in its written report delivered pursuant to Section 3.04(B) hereof that the
Generation Facility Verification Standards have been achieved, the County shall determine,
within thirty (30) days of its receipt of such report, whether it concurs in such certification. If the
County fails to respond to BVA LFG’s certification within thirty (30) days of receipt thereof,
then the County shall be deemed to have concurred with BVA LFG’s certification of the
Generation Facility Verification Tests results. If the County determines at any time during such
thirty (30) day review period that it does not concur with such certification, the County shall
immediately send written notice to BVA LFG setting forth in detail the basis for its
disagreement,

(D) Operations and Maintenance Manual. BVA LFG shall provide to the County a
copy of the operations and maintenance manual provided by the manufacturer of the generation
equipment at least seven (7) days prior to the commencement of Generation Facility Verification
Tests.

3.05 NO ACCEPTANCE; WAIVER OR RELEASE. Except for mandatory reviews or
approvals by the County required hereunder or in the Facility Scope of Work (and then only to
the extent of such reviews and approvals), none of the following shall be construed as the
County’s acceptance of any Generation Facility Construction Work which is defective,
incomplete or otherwise not in compliance with this Agreement, or as the County’s release of
BVA LFG from any obligation or guarantee, under this Agreement, or as the County’s extension
of BVA LFG’s time for performance, or as an estoppel against the County or as the County’s
acceptance of any claim by BVA LFG:

(0

(ii)

(iii)

(iv)

(4

the County’s review of any drawings, submissions, punch lists, other
documents or certifications (other than certificates relating to Generation
Facility completion or Generation Facility Verification) of the Generation
Facility Construction Work by BVA LFG or any Subcontractor;

the County’s review of any construction applications, means, methods,
techniques, sequences or procedures for the Generation Facility
Construction Work;

the County’s failure to request that any item be included on any punch list
or similar document;

the County’s entry at any time on the Facility Site (including any area in
which the Generation Facility Construction Work is being performed);

any inspection, testing or observation of any Generation Facility
Construction Work (whether finished or in progress) by the County or any
other person; or
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(vi) the failure of the County or any County consultant to respond in writing to
any notice or other communication of BVA LFG (other than any County
response which is explicitly required to be given within a certain time
period pursuant to this Agreement).

3.06 FINAL COMPLETION.

(A) Final Punch List. BVA LFG shall submit a Final Punch List to the County
Representative for purposes of achieving Generation Facility Verification pursuant to Section
h e r e o f .3.04(A) The “Final Punch List” shall be a statement of repairs, corrections and
adjustments to the Generation Facility Construction Work, and incomplete aspects of the
Generation Facility Construction Work which:

(0 BVA LFG can complete after the Generation Facility Verification Date,
and with minimal interference to the occupancy, use and lawful operation
of the Generation Facility; and

(ii) would represent, to perform or complete, a total cost of not more than
$100,000 for all items with respect to the Generation Facility.

(B> Certification of Final Completion. BVA LFG shall further prepare and submit to
the County as soon as practicable following the Generation Facility Verification Date, for
purposes of demonstrating Final Completion of the Generation Facility, a certificate of the BVA
LFG Representative certifying (i) that BVA LFG is not in default under this Agreement and no
event has occurred or failed to occur which, with the giving of notice or passage of time, would
constitute a default hereunder, and (ii) that all applicable Generation Facility Construction Work
has been completed in accordance in all material respects with the Facility Scope of Work. In
the event that Final Completion does not occur within ninety (90) days of the Generation Facility
Verification Date, the County shall have the right to obtain a portion of the Base Management
Fee payable to BVA LFG pursuant to this Agreement in an amount equal to twice the value of
the unfinished items preventing Final Completion, as reasonably estimated by the County. The
County shall pay any amounts so withheld within fifteen (15) days of the date of Final
Completion.

(C) Final Completion. “Final Completion” for the Generation Facility shall occur
when all of the following conditions have been satisfied:

(0 a certificate of occupancy has been issued for the Generation Facility by
the applicable Governmental Entity;

(ii) all applicable Generation Facility Construction Work (including all items
on the applicable Final Punch List and all applicable Close-Out
Requirements) is complete in all material respects in compliance with this
Agreement;

(iii) any spare parts required by the Facility Scope of Work have been
delivered and are in storage at the Generation Facility;
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(iv) BVA LFG has delivered to the County all applicable Deliverable
Materials required to be delivered; and

(4 BVA LFG shall have delivered to the County a final and complete
reproducible set of as-built or record drawings for the Generation Facility,
as required by the Facility Scope of Work.

ARTICLE IV

FINANCING

4.01 PLAN OF FINANCING.

(A) Obligation of the County to Provide Financing. The County shall provide funds
in the amount of One Million Five Hundred Thousand and No/100 Dollars ($1,500,000) (the
“County Funding”), which amount, less One Hundred Ten Thousand and No/100 Dollars
($1 lO,OOO), which is the amount previously incurred by the County in connection with the
Generation Facility, will be made available to BVA LFG for costs and expenses incurred in
connection with the design, construction, development, shakedown and testing of the Generation
Facility.

(B) h. BVA LFG shall arrange for and
effectuate financing for the Generation Facility in the amount of One Million Five Hundred
Thousand and No/100 Dollars ($1,500,000) (the “BVA LFG Initial Financing”), which financing
shall be structured either as a loan to the County secured by the Generation Facility or such
portion thereof as required by the Lender providing such loan or as a financing lease of the
Generation Facility or such portion thereof financed by such lease or such other structure as the
County and BVA LFG shall approve. The County shall execute such documents as the Lender
providing the BVA LFG Initial Financing shall reasonably request; provided, however, the terms
and provisions of any and all such documentation shall not be inconsistent with the terms and
provisions of this Agreement. All proceeds of the BVA LFG Initial Financing will be made
available to BVA LFG for costs and expenses incurred in connection with the design,
construction, development, shakedown and testing of the Generation Facility.

4.02 ADDITIONAL FUNDS. To the extent that the funds specified in Section 4.01 hereof are
not sufficient to pay all costs and expenses incurred in the design, construction, development,
shakedown and testing of the Generation Facility and any Capital Improvements proposed by
BVA LFG as described in Section 2.09(B) hereof, the deficiency shall come from financing
arranged by BVA LFG in a manner similar to the financing arranged pursuant to Section 4.01(B)
hereof (the “BVA LFG Additional Financing”).

4.03 DISBURSEMENT OF FUNDS. The County shall pay directly to BVA LFG, or to such
other person as directed by BVA LFG, first from the County Funding available for such purpose
pursuant to Section 4.01(A) hereof, second from the BVA LFG Initial Financing available for
such purpose pursuant to Section 4.01(B) hereof, and finally from the BVA LFG Additional
Financing available for such purpose pursuant to Section 4.02 hereof, the full amount of all costs
and expenses incurred in connection with the design, construction, development, shakedown and
testing of the Generation Facility, including, without limitation, the costs of insurance required to
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be in effect prior to the Commercial Operations Commencement Date, the costs of providing the
guaranty of the liquidation or salvage value of the Generation Facility and the Loan Shortfall
Surety required by Section 4.04 hereof incurred on or before the Commercial Operations
Commencement Date and the costs of Generation Facility Fuel incurred on or before the
Commercial Operations Commencement Date. Such disbursements shall be made not less
frequently than monthly in accordance with mutually agreeable procedures, which, if requested
by the County, shall include Cost Substantiation. The initial disbursement from the County
Funding shall be made on the Contract Date in the amount of the deposit for the generation
equipment ordered pursuant to Section 2.01(D) hereof, but not to exceed Seven Hundred Fifty
Thousand and No/100 Dollars ($750,000). The parties acknowledge that BVA LFG has incurred
costs and expenses relating to the Generation Facility prior to the Contract Date in the amount of
One Hundred Seventy Thousand and No/100 Dollars ($170,000),  which amount shall be
reimbursed to BVA LFG from the County Funding.

4.04 SURETY. On or prior to the date sixty (60) days after the Contract Date, or such later date
upon which the County and BVA LFG may agree, BVA LFG shall obtain and provide to the
County a guaranteed liquidation or salvage value for the generation equipment to be located at
the Generation Facility, which guaranty may be from the vendor of such equipment. To the
extent that at any time prior to the payment in full of the BVA LFG Financing and the “payment“
in full of the County Loan the guaranteed value is less than the outstanding principal balance on
the County Loan and the BVA LFG Financing, BVA LFG will provide a bond, insurance policy,
letter of credit or similar surety (the “Loan Shortfall Surety”), in form and from an institution
acceptable to the County, for the difference between (i) the sum of (A) the outstanding principal
balance of the County Loan and the BVA LFG Financing, plus (B) interest on the outstanding
principal balance of the County Loan and the BVA LFG Financing for a period of ninety (90)
days at the rate of six and one-half percent (6 ‘/2%) per annum as to the County Loan and at the
rate set forth in the documents evidencing the BVA LFG Financing as to the BVA LFG
Financing (or if such rate varies from time to time, at the maximum rate permitted under the
documents evidencing the BVA LFG Financing), and (ii) the guaranteed liquidation or salvage
value, the approval by the County of the Loan Shortfall Surety and the institution providing the
same not to be unreasonably withheld, delayed or conditioned. Unless the County shall agree
otherwise, the premium or cost of the Loan Shortfall Surety shall be paid in advance and the
Loan Shortfall Surety shall provide that it cannot be cancelled by the issuer thereof without the
prior approval of the County. The County shall not be entitled to draw any funds under the Loan
Shortfall Surety unless and until a default in the payment of principal and interest on the County
Loan and the BVA LFG Financing has occurred and continues for at least ninety (90) days.

ARTICLE V

OPERATION AND MAINTENANCE OF GENERATION FACILITY

5.01 ENGAGEMENT OF OPERATOR.

(A) Generallv.  The County hereby engages BVA LFG as the exclusive operator to
operate and maintain the Generation Facility and to perform certain other duties described herein
relating to the operation and maintenance of the Generation Facility (collectively, the “Operation
Services”), all on the terms and conditions and as more fully described in this Agreement. BVA
LFG hereby accepts such engagement and agrees to perform the Operation Services in

718038~6 -25-
101410-002  06/14/01



accordance with the terms and conditions of this Agreement. BVA LFG shall have the right at
any time and from time to time to delegate by subcontract, or otherwise, its duties hereunder to
any third party experienced in the operations and maintenance of equipment of the type included
in the Generation Facility, subject to the approval of the County, such approval not to be
unreasonably withheld, delayed or conditioned.

(B) Duties. BVA LFG shall operate and maintain the Generation Facility (including
all Capital Improvements), on behalf of the County, in accordance with (i) Prudent Utility
Practices, (ii) the O&M Work Scope, (iii) the other provisions of this Agreement and (iv) the
applicable standards set forth in the Generation Facility Operations and Maintenance Manual.
BVA LFG recognizes that the most important overall goal of the County for the operation and
maintenance of the Generation Facility is to produce and deliver the maximum quantities of
electricity for sale consistent with Prudent Utility Practices, and BVA LFG hereby agrees to use
its best efforts to operate and maintain the Generation Facility so as to provide the County with
such maximum quantities of electricity, to the extent that such operation does not unreasonably
interfere with compliance with appropriate permits. In addition, without limiting any of the
foregoing, BVA LFG shall:

(0 Keep the Generation Facility in good repair, condition and working order;

(ii) Replace any part of the Generation Facility which needs to be replaced
because of damage, loss or normal wear and tear as long as such part is
required for the continued operation of the Generation Facility;

(iii) Furnish any and all supplies (including consumables), labor, tools,
materials, parts, mechanisms and devices to keep the Generation Facility
in good repair, condition and working order; and

(iv) Carry out the duties and obligations set forth in the O&M Work Scope.

(C) Legal Entitlements. The County shall prepare and file, or cause to be prepared
and filed, applications for all Legal Entitlements required for the operation of the Generation
Facility and diligently prosecute such applications with a view to obtaining and maintaining all
such Legal Entitlements (including without limitation, those pertaining to Capital Improvements)
which may be required, from time to time. BVA LFG shall not take or omit to take (or permit
the taking or omission of) any action which would result in any restriction or encumbrance on, or
any violation of, any such Legal Entitlements.

5.02 OPERATION AND STANDARDS.

(A) Landfill Operations. BVA LFG agrees that the operation of the Generation
Facility shall not unreasonably interfere with any and all operational requirements of the
Landfill, and any such interference shall be to the minimum extent required and shall not
unreasonably interfere with protection of the environmental safeguards installed by the County at
the Landfill and compliance with appropriate permits.

(B) Compliance with Laws and Agreements. The performance by BVA LFG of its
obligations under this Agreement shall be in material compliance with (i) Applicable Law, (ii)

718038~6 -26-
101410-002  06/14/01



any and all applicable orders, decrees and judgments of any governmental or judicial authority,
(iii) applicable Legal Entitlements, (iv) the O&M Work Scope and (v) Prudent Utility Practices.
In addition, BVA LFG shall not cause, by its actions or failures to act under or in connection
with this Agreement, the County or the Generation Facility to be in violation of any of the
foregoing.

(C) Waste Materials. As part of its responsibilities under this Agreement, BVA LFG
shall be responsible for the proper return to the Landfill of any and all waste material produced
or collected by the generation of electricity at the Generation Facility or otherwise released
inside or from the Generation Facility. To the extent such return is not permitted for any reason,
BVA LFG shall be responsible for the proper collection, treatment, removal and disposal of such
waste material. Such disposal shall at all times be in accordance with Applicable Law.

(D) Measurement of Electricitv.

(1) Measuring Equipment for Sales of Electricitv. BVA LFG shall maintain
and operate the Sales Meters. BVA LFG shall maintain all charts and records for the term of this
Agreement and upon termination hereof and upon request, shall furnish copies of such charts and
records to the County. BVA LPG shall have the right to retain copies and to provide copies of
such records to the applicable regulatory authorities as required pursuant to any applicable Legal
Entitlements. The parties and their representatives shall have access at all reasonable times to
inspect, test and repair such Sales Meters, and to inspect or copy such charts and records.

(2) Meter Test Notice. BVA LFG shall conduct a test of the Sales Meters
which are used for the billing of electricity sold to electricity customers at least once every
twelve (12) months. Such test shall be carried out by BVA LFG in accordance with the
recommendations and guidelines of the manufacturer of such Sales Meters and Prudent Utility
Practices. BVA LFG shall give the County notice of the times of all tests of the Sales Meters
sufficiently in advance so that the County may conveniently have a County Representative ready
to observe such tests. If desired the County shall have the right to conduct tests of the Sales
Meters, at its expense, at all reasonable times, provided that written notice is given to BVA LFG
at least seven (7) days prior to commencement of such tests.

(3) Correction for Errors of Sales Meters. If, upon the completion of any test
of the Sales Meters, any Sales Meter is determined to be recording outside the normal range of
accuracy according to the manufacturer’s specifications, records thereof shall be corrected for a
period extending back to the time such inaccuracy occurred, if such time is ascertainable by
Prudent Utility Practices, or if not ascertainable or if the amount of electricity cannot be
ascertained because a meter or device is out of service or being repaired, County and BVA LFG
shall estimate in good faith the amount of electricity sold based upon other operating records for
the period in question. BVA LFG shall use its best efforts to collect from electricity customers
the amount owed for any electricity delivered to such customers but not billed or paid for due to
the Sales Meters errors. Following any test, any measuring equipment found to be inaccurate to
any significant degree shall be adjusted or replaced immediately to measure accurately.

(E) Environment, Securitv  and Safetv. BVA LFG shall be responsible for (i)
implementing and overseeing a safety program at the Generation Facility, and (ii) ensuring that
the operation and maintenance of the Generation Facility are in compliance with Applicable
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Law. Without limiting the foregoing, in its operation and maintenance of the Generation Facility
on behalf of the County hereunder, BVA LFG shall comply, and shall use its best efforts to
ensure that the Generation Facility complies, with all laws, regulations, ordinances and orders
pertaining to environmental matters, including without limitation, (i) those relating to the
discharge, control, reporting, use, storage, treatment and disposal of Hazardous Materials and (ii)
those necessary to ensure protection of environmental safeguards installed at the Landfill and
compliance with appropriate permits.

(F) No Liens. In connection with the performance of the Operation Services
hereunder, BVA LFG shall not (i) create, or suffer the creation of, any Encumbrance on the
Generation Facility, (ii) take any action which would otherwise cause the County to cease to
have good and marketable title to the Generation Facility, or (iii) remove any material part of the
Generation Facility from the Facility Site.

(G) Right to Cure Breaches. If BVA LFG shall breach or neglect to carry out any of
the Operation Services under this Agreement and shall fail within thirty (30) days after receipt of
written notice from the County to BVA LFG to commence and continue correction of such
breach or neglect with diligence and promptness, the County may, without prejudice to any other
remedy or right it may have, make good such deficiencies.

(II’) Disclosure. To the best knowledge of BVA LFG, none of the documents or other
written information furnished by or on behalf of BVA LFG to the County pursuant to this
Agreement or any of the other Related Agreements contains any untrue statement of a material
fact or omits to state any material fact required to be stated therein or necessary to make the
statements contained herein or therein, in the light of the circumstances in which they were
made, not misleading. BVA LFG is not aware of any fact peculiar to BVA LFG which
materially and adversely affects or in the future could (so far as BVA LFG can now reasonably
foresee) materially and adversely affect the Generation Facility and which has not been set forth
in this Agreement or in other written material furnished to the County by or on behalf of BVA
LFG prior to the Contract Date in connection with the transactions contemplated hereby.

(1) No Relocation. BVA LFG shall not take, or permit the taking of, any action
which would cause the Generation Facility to be moved to a different landfill.

(J) Landfill Gas. The County shall make available to BVA LFG for fuel at the
Generation Facility, at no additional cost, all Landfill Gas purchased by the County pursuant to
the Gas Purchase Agreement. BVA LFG, however, shall not be obligated to use the Landfill Gas
as fuel at the Generation Facility if the Landfill Gas is not of sufficient volume and heating value
for use in the Generation Facility. The cost of such Landfill Gas shall be an Operating Expense;
provided; however, the cost of any Generation Facility Fuel required due to a breach by the
County of any of the representations, warranties and covenants contained in Section 4.01(m) or
Section 4.01(n) of the Lease shall be paid by the County and shall not be an Operating Expense.

5.03 INFORMATION

(A) Information System. BVA LFG shall on and after the Commercial Operations
Commencement Date establish and maintain an information system to provide storage and ready
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retrieval for the County review and copying of Generation Facility operating data, including all
information necessary to verify calculations made pursuant to this Agreement.

(B) Books and Records. BVA LFG shall prepare and maintain proper, accurate and
complete books, records and accounts regarding the financial or other transactions related to the
Generation Facility. BVA LFG shall keep the relevant portions of the books, records and
accounts maintained pursuant to this Section until at least the third anniversary of the termination
of this Agreement. The provisions of this Section 5.03(B) shall survive the termination of this
Agreement.

(C) Regulatory Reports. BVA LFG shall furnish the County with copies of all reports
filed with regulatory authorities as required by Applicable Law.

(D) Notice of Default or Noncompliance Under Legal Entitlements; Notice of
Litigation. BVA LFG shall provide to the County, immediately after the receipt thereof, copies
of(i) any written notice of a material default or noncompliance received under or in connection
with any Legal Entitlement, and (ii) any material pending litigation or proceeding, and any
written threat of material litigation, involving the Generation Facility.

(E) Report ing Program. BVA LFG shall provide the County with reports
summarizing operations hereunder at the Generation Facility and the production and sales reports
all as called for in the O&M Work Scope. Such reports will be made in a mutually agreeable
format and will include at least quarterly a report as to total revenue, kilowatts of electricity sold
and average price per kilowatt (total revenue divided by total kilowatts sold).

5.04 QUALIFYING FACILITY FILINGS. Prior to the Commercial Operations
Commencement Date, if applicable, the County shall file all applications, send all notices and
take all other actions on behalf of the County that may be required under PURPA for the
Generation Facility to become a “qualifying facility”. If requested by the County, BVA LFG
shall prepare all applications and otherwise assist the County in performing its duties pursuant to
this Section. The parties agree to negotiate in good faith such changes to this Agreement, if any,
as may be required in order for the Generation Facility to achieve and maintain such “qualifying
facility” status.

5.05 MARKETING. BVA LFG shall market the electricity generated at the Generation Facility.
BVA LFG shall consult with the County as to potential sale opportunities and shall prepare
proposals to be submitted to potential electricity customers (the contents of which proposals,
including proposed pricing, shall be subject to the approval of the County, such approval not to
be unreasonably withheld, delayed or conditioned). Such proposals must reflect the fact that any
such sales of electricity to third parties must be made on an “as available”, interruptible basis.
Any arrangements for the sale of electricity shall be subject to the prior written approval of both
parties and shall be executed in the name of the County. In the event that the County enters into
any arrangements with third parties, BVA LFG shall administer such arrangements for the
compensation provided in this Agreement.
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ARTICLE VI

FISCAL MATTERS

6.01 DEPOSIT AND DISBURSEMENT OF GROSS REVENUE.

(A) Deposit of Gross Revenue. BVA LFG, as agent for the County, shall deposit in a
bank account opened in the name of the Generation Facility all Gross Revenue. Signatories on
all checks relating to such bank account shall be designated by BVA LFG. All such designated
signatories shall be bonded in an amount at least equal to the anticipated maximum amount to be
held in such account, and the County shall be named as an additional insured under such bond.

(B) Disbursement of Gross Revenue.

(1) Monthly Disbursements. BVA LFG, beginning on the Commercial
Operations Commencement Date and continuing thereafter throughout the remaining term of this
Agreement, shall disburse Gross Revenue for the following purposes and in the following order:

(0 To pay all Operating Expenses as and when such Operating Expenses are
due and payable;

(ii) To pay to BVA LFG by the fifteenth (1 Sti) day of each calendar month the
Gas Collection System Operations Shortfall for the preceding calendar
month;

(iii) To make (a) as and when due all mandatory payments of principal and
interest or, if applicable, all mandatory lease payments, on the BVA LFG
Financing, and (b) by the fifteenth (15th) day of each calendar month the
County Payment for such calendar month; provided, however, that in the
event there are insufficient funds to make the transfers required pursuant
to this clause, then pro-rata among the recipients specified in (a) and (b) of
this clause based on the amounts required to be transferred;

(iv) To pay, with interest as provided in Section 6.02 hereof, any unpaid
Operating Advances; and

69 To pay to BVA LFG by the fifteenth (15th) day of each calendar month
the Base Management Fee based on sales of electricity for the preceding
calendar month.

(2) Quarterly Disbursements. BVA LFG, on each January 15, April 15,
July 15 and October 15 beginning with the first January 15, April 15, July 15 or October 15, as
applicable, occurring after the Commercial Operations Commencement Date and thereafter
throughout the remaining term of this Agreement, shall disburse Gross Revenue for the
following purposes in the following order and after the disbursements for each such month as
described in Section 6.0 1 (B)( 1) hereof
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(0 To pay to BVA LFG the Incentive Management Fee for the preceding
three (3) month period (or shorter period for the first and last periods, as
applicable); and

(ii) To pay to the County the County Distribution for the preceding three (3)
month period (or shorter period for the first and last periods, as
applicable).

6.02 OPERATING ADVANCES. In the event that Gross Revenue for any month is not
sufficient to pay Operating Expenses and the payments described in Section 6.01(B)(l)(n)
hereof, then notwithstanding the provisions of Section 6.Ol(B)(2)(ii) hereof, the Gross Revenue
that otherwise would have been paid to the County as a County Distribution shall be used by
BVA LFG to fund such deficiency (or, if applicable, to reimburse BVA LFG for any amount
advanced by BVA LFG to fund such deficiency) (such use of Gross Revenue being referred to
herein as the “Operating Advances”); provided, however, no Gross Revenue that would
otherwise be used as a County Distribution shall be used to make Operating Advances if at the
time such Operating Advance is to be made, the then outstanding principal balance of Operating
Advances exceeds Thirty Thousand and No/100 Dollars ($30,000). Operating Advances shall be
treated as loans and these loans shall bear interest at six and one-half percent (6X%) per annum
and shall be repaid as set forth in Section 6.01(B)(l)(K) hereof.

6.03 INCENTIVE PAYMENTS AND CREDITS

(A) REP1 Payments. All payments received from the United States Department of
Energy under its Renewable Energy Production Incentive Program (“REPI”) shall be paid to the
County until such time as the County Payments made pursuant to Section 6.Ol(B)(l)(iii)(b)
hereof and such REP1 payments have resulted in the “repayment” in full of the County Loan.
Thereafter, all REPI payments shall be split sixty percent (60%) to BVA LFG and forty percent
(40%) to the County. The County shall notify BVA LFG in writing following receipt of each
REP1 payment.

(B) CEC Payments. All payments received from the California Energy Commission
from its Renewables Resource Energy Account (the “CEC AI3 1890 Program”) for the current
five (5) year life of the CEC AB 1890 Program shall be paid to BVA LFG, up to a total payment
of Seven Hundred Seventy Thousand and No/100 Dollars ($770,000.00). If the total payments
for the current CEC AI3 1890 Program exceed Seven Hundred Seventy Thousand and No/100
Dollars ($770,000.00), or if the current CEC Al3 1890 Program is extended beyond five (5)
years, all amounts from the current CEC AI3 1890 Program in excess of Seven Hundred Seventy
Thousand and No/100 Dollars ($770,000.00) and all amounts received from any extension of the
current CEC AI3 1890 Program beyond five (5) years shall be split sixty percent (60%) to BVA
LFG and forty percent (40%) to the County.

(C) Section 29 Program. All revenues and proceeds received from the sale and/or use
of tax credits under Section 29 of the Code for sales of Landfill Gas through the current maturity
in 2007 shall be paid to BVA LFG. All revenues and proceeds from the sale and/or use of tax
credits under Section 29 of the Code for sales of Landfill Gas after the current maturity date in
2007 shall be split sixty percent (60%) to BVA LFG and forty percent (40%) to the County. The
County hereby consents to any assignment by BVA LFG of its right, title and interest, or a
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portion thereof, in and to the Lease, the O&M Agreement and/or the Gas Purchase Agreement to
the extent determined by BVA LFG to be necessary or desirable in order to permit the sale
and/or use of the tax credits under Section 29 of the Code.

CD) Section 45 Program. All revenues and proceeds received from the sale and/or use
of tax credits available under Section 45 of the Code will be split sixty percent (60%) to BVA
LFG and forty percent (40%) to the County. The County hereby consents to any assignment by
BVA LFG of its right, title and interest, or a portion thereof, in and to the Lease, the O&M
Agreement and/or the Gas Purchase Agreement to the extent determined by BVA LFG to be
necessary or desirable in order to permit the sale and/or use of the tax credits under Section 45 of
the Code.

6.04 AMENDMENT TO RELATED AGREEMENTS. The parties agree that within thirty (30)
days after the Generation Facility Construction Date, they shall amend the Lease, the Gas
Purchase Agreement and the O&M Agreement to provide that the Gas Collection System
Operations Shortfall shall not exceed Thirty Thousand and No/100 Dollars ($30,000) in any
calendar year.

ARTICLE VII

EXTRAORDINARY WORK; INCREASE IN CAPACITY

7.01 EXTRAORDINARY WORK.

(A) Capital Improvements. From and after the Generation Facility Verification Date,
BVA LFG shall undertake, build and install all Capital Improvements which are (i) requested by
the County and approved by BVA LFG, or (ii) recommended by BVA LFG to the County and
approved by the County, or (iii) necessary to ensure protection of environmental safeguards
installed at the Landfill and compliance with each Legal Entitlement relating to the operation of
the Generation Facility. The entire cost of each and every such Capital Improvement shall be
paid from such funding sources as the County and BVA LFG shall determine by mutual
agreement.

(B) Repairs Due to Casualty. If the Generation Facility is damaged or destroyed for
any reason from and after Generation Facility Verification, BVA LFG shall promptly proceed to
make or cause to be made all repairs reasonably necessary to return the Generation Facility to the
same condition as existed prior to such damage or destruction. BVA LFG shall give the County
written notice of any such proposed repairs. The entire cost of all such repairs shall be paid from
insurance proceeds, and, to the extent insurance proceeds are not sufficient, from such funding
sources as the County and BVA LFG shall determine by mutual agreement.

(C)  Standards . BVA LFG shall design, build and install any and all Capital
Improvements to be made pursuant to Section 7.01(A) hereof and shall make all repairs required
to be performed due to damage or destruction of the Generation Facility pursuant to Section
7.01(B) hereof (i) in a good and workmanlike manner, (ii) in compliance with Applicable Law,
(iii) in compliance with each applicable Legal Entitlement, and (iv) in accordance with Prudent
Utility Practices.
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7.02 INCREASE IN CAPACITY. From and after the Generation Facility Verification Date,
should either party desire the undertaking of a Capital Improvement which would result in an
increase of the gross capacity of the Generation Facility (such gross capacity initially
contemplated to be approximately 1.98 megawatts, but subject to increase pursuant to Section
2.09(D) hereof), such party shall provide written notice to the other party and the following
provisions shall apply:

(A) Mutual Agreement. If both parties agree to such Capital Improvement, such
Capital Improvement shall be made pursuant to Section 7.01(A) hereof, and BVA LFG shall
undertake to design, construct, install, shakedown and test such Capital Improvement, All costs
and expenses incurred in connection therewith shall be paid from such funding sources as the
County and BVA LFG shall determine by mutual agreement.

(B) Unilateral Right.

(1) County Election. In the event the County desires to increase the capacity
of the Generation Facility and BVA LFG elects not to participate or fails to respond to the
County’s notice within sixty (60) days, the County may proceed with the desired Capital
Improvement, at the sole cost and expense of the County. In such event, all revenue due to the
increased capacity which results from such Capital Improvement shall be paid to the County, and
the County shall pay all Operating Expenses allocable to such increased capacity and/or such
Capital Improvement.

(2) BVA LFG Election. In the event BVA LFG desires to increase the
capacity of the Generation Facility and the County elects not to participate or fails to respond to
the notice from BVA LFG within sixty (60) days, BVA LFG may proceed with the desired
Capital Improvement, at the sole cost and expense of BVA LFG. In such event, all revenue due
to the increased capacity which results from such Capital Improvement shall be paid to BVA
LFG, BVA LFG shall pay all Operating Expenses allocable to such increased capacity and/or
such Capital Improvement, such Capital Improvement shall be owned by BVA LFG and the
County shall have no interest therein, the County shall lease the portion of the Generation
Facility upon which such Capital Improvement is located to BVA LFG for nominal rent and the
County shall provide Landfill Gas, if available, as needed for such Capital Improvement on the
same economic basis as Landfill Gas is provided under the Related Agreements.

ARTICLE VIII

REPRESENTATIONS. WARRANTIES. COVENANTS

8.01 BY THE COUNTY. The County makes the following representations, warranties and
covenants as the basis for the undertakings on the part of BVA LFG contained in this
Agreement:

(A) Authority and Binding Obligation. The County has all requisite power and
authority to execute and perform its obligations under this Agreement. The execution and
delivery of this Agreement and the consummation of the transactions contemplated hereby have
been duly and validly authorized by all necessary action on the part of the County. This
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Agreement is a legal, valid and binding obligation of the County, enforceable in accordance with
its terms.

(B) No Conflicts. Neither the execution and delivery of this Agreement by the
County nor the consummation by the County of the transactions contemplated by this Agreement
and compliance by the County with the provisions of this Agreement will (i) conflict with or
result in a violation of the County’s charter, any provision of law (including any writ, injunction
or decree) applicable to the County or its properties on the Contract Date, the regulations
promulgated thereunder or any other statutory or other provision governing its organization and
internal affairs, (ii) conflict with or result in a breach of any provision of, or constitute (with or
without the giving of notice or the passage of time or both) a breach under or give rise (with or
without the giving of notice or the passage of time or both) to any right of termination,
cancellation or acceleration under, or require any consent, approval, authorization or waiver of,
or notice to, any party to any agreement or other instrument or obligation to which the County is
a party, or by which the County or any of its properties or assets is bound, or any Legal
Entitlement held by the County, or (iii) result in the creation or imposition of any lien, security
interest or other encumbrance of any kind or character upon the Landfill, the Facility Site, the
Gas Collection System or the Generation Facility or any part thereof.

(C) Governmental Approvals. No consent, approval or other action by, or filing with,
any Governmental Entity is required in connection with the execution and delivery by the
County of this Agreement or the consummation by the County of the transactions contemplated
hereby, other than those consents, approvals or other action that the County has obtained or
taken.

(D) Environmental Laws.

(1) Compliance. In connection with its lease ownership, possession,
maintenance, operation and all other aspects of the Landfill, the Facility Site, the Generation
Facility and the Gas Collection System, the County is in compliance with all applicable
Environmental Laws, except for any violation which would not result in a Material Adverse
Effect, and there does not exist any current unsatisfied obligation, except for such obligation
which would not result in a Material Adverse Effect if left unsatisfied, to perform any cleanup,
removal, containment or other remediation pursuant to any applicable Environmental Laws. To
the Actual Knowledge of the County, there are not any facts, events, conditions or circumstances
pertaining to such items which could reasonably be expected to subject the County or BVA LFG
to any remedial obligations under any applicable Environmental Laws.

(2) Except for any Environmental Claim which would not result in aClaims.
Material Adverse Effect if resolved in favor of the Person(s) making such Environmental Claim,
no Environmental Claim against the County has been made or commenced, or is pending, or to
the Actual Knowledge of the County, is being threatened or contemplated by any Person, and to
the Actual Knowledge of the County there is no valid basis for any such Environmental Claim to
be asserted.

(3) Proceedings. There are no proceedings pending or, to the Actual
Knowledge of the County, threatened, relating (whether on-site or off-site) to the Landfill, the
Facility Site, the Gas Collection System or the Generation Facility or to the County’s conduct of
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the business related thereto under any applicable Environmental Law by any Governmental
Entity or any third party, except for such proceedings which would not result in a Material
Adverse Effect if resolved in favor of the Governmental Entity or third party. The County has
not received relating to the Landfill, the Facility Site, the Gas Collection System or the
Generation Facility or to the County’s conduct of the business related thereto any written notice
of any investigation, inquiry, judicial or administrative proceeding, order, judgment, decree,
dispute, negotiations, agreement or settlement by or with any Governmental Entity or third party
and related in any way to any applicable Environmental Laws, any remedial action required
thereunder, any violation thereof or any claims or liabilities thereunder.

(4) Notices. Except notices required by Proposition 65 of California law, the
County has not filed, and does not expect to file, any notice under any Environmental Laws
applicable to the Landfill, the Facility Site, the Gas Collection System or the Generation Facility
(i) indicating past or present treatment, storage or disposal of Hazardous Materials in violation of
any applicable Environmental Laws, (ii) reporting a release of any Hazardous Material in
violation of any applicable Environmental Laws, or (iii) reporting any other violation of
applicable Environmental Laws.

(5) Liens. No lien (with “super-priority” or otherwise) has been established,
fixed or filed under any applicable Environmental Laws against the County to the extent such
lien relates to the Facility Site or the Generation Facility.

(6) Storage Tanks. To the Actual Knowledge of the County there are not now
and have never been any underground storage tanks located at, on or under, the Facility Site or
the Generation Facility.

(E) Litigation. There are no actions, suits, claims, complaints, investigations or legal
or administrative or arbitration proceedings pending or, to the Actual Knowledge of the County,
threatened, whether at law or in equity, whether civil or criminal in nature or whether before any
Governmental Entity or arbitrator, against or affecting the County or any of its properties, which,
if decided adversely to the County, would have a Material Adverse Effect. Without limiting the
foregoing, there are no such actions, suits, claims, complaints, investigations or proceedings
pending or, to the Actual Knowledge of the County, threatened with respect to the County’s
compliance with Applicable Law. There are no actions, suits, claims, complaints, investigations
or legal or administrative or arbitration proceedings pending or, to the Actual Knowledge of the
County, threatened, seeking to restrain, prohibit or obtain damages or other relief in connection
with this Agreement or the transactions contemplated hereby or which would preclude the use of
the Landfill, the Landfill Site, the Gas Collection System or the Generation Facility for the
purposes intended by BVA LFG pursuant to the Related Agreements. There is no outstanding
order, writ, injunction, decree, judgment or award by any court, arbitration panel or
Governmental Entity against or affecting the Landfill, the Facility Site, the Gas Collection
System or the Generation Facility or the operation of the County’s business related thereto,
except for such orders, writs, injunctions, decrees, judgments or awards which would not result
in a Material Adverse Effect.

(F> Legal Entitlements. The County has obtained all Legal Entitlements required to
carry out the transaction contemplated by this Agreement, and the County has furnished to BVA
LFG true and correct copies thereof. No other Legal Entitlements are necessary for BVA LFG to
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carry out the transactions and business contemplated hereby. Such Legal Entitlements are valid
and in full force and effect. The County and its operations are in compliance therewith, except
for any violation that would not result in a Material Adverse Effect. There exists no reasonably
foreseeable event or condition, which after notice or lapse of time, or both, would constitute a
breach by the County thereunder or permit the revocation or termination thereof. To the extent
any Legal Entitlement requires transfer to BVA LFG or requires that such Legal Entitlement be
issued to the County and to BVA LFG jointly or requires the consent of the permitting authority,
such transfer or consent has been obtained. None of the Legal Entitlements is subject to any
restriction, limitation, condition or other provision which is reasonably likely to have a Material
Adverse Effect.

(G) Ti&.  The County has good and marketable title to the Landfill and the Facility
Site free and clear of any and all liens, claims, casements, charges and encumbrances. No Person
has any right with respect to the Landfill or the Facility Site that would prevent or interfere with
the transactions contemplated by this Agreement.

(H) Taxes. All taxes and assessments based on, relating to or measured by, in whole
or in part, the ownership of the Landfill, the Facility Site, the Gas Collection System or the
Generation Facility or the receipt of proceeds therefrom at any time have been or will be fully
and properly paid.

(1) Disclosure. This Agreement does not contain any untrue statement of a material
fact or omit to state any material fact required to be stated therein or necessary to make the
statements contained therein, in the light of the circumstances in which they were made, not
misleading. There is no fact peculiar to the County or the Landfill, the Facility Site, the Gas
Collection System or the Generation Facility which may cause any Material Adverse Effect or in
the future could (so far as the County can now reasonably foresee) cause any Material Adverse
Effect to the Landfill, the Facility Site, the Gas Collection System or the Generation Facility and
which has not been set forth in connection with the transactions contemplated hereby.

(J) Liabilities. The County has no liabilities or obligations, the collection or assertion
of which, would have a Material Adverse Effect.

(K) Labor. With respect to the Landfill, to the Actual Knowledge of the County, there
is no organizing activity involving the employees of the County that would have a Material
Adverse Effect. The County has complied in all material respects with all legal requirements
relating to employment, equal employment and opportunity, nondiscrimination, immigration,
wages, hours, benefits, the payment of social security and similar taxes and occupational safety
and health. To the Actual Knowledge of the County, it has no liability or potential liability for
employment related injuries, illnesses or other health related matters which would have a
Material Adverse Effect.

(L) Compliance With Laws. The County is in compliance with all laws and
regulations applicable to the County or the conduct of its business or operations, the
noncompliance of which would have a Material Adverse Effect.

(M) Tax Liens. There are no tax liens filed on the Landfill, the Facility Site, the Gas
Collection System or the Generation Facility or the County’s interests therein.

718038~6
101410-002  06/14/01

-36-



(N) No Bankruptcy Decree. There has been no entry of a decree or order by a court
having jurisdiction adjudging the County bankrupt or insolvent, or approving as properly filed a
petition seeking reorganization, arrangement, adjustment or composition of or in respect to the
County under Chapter 9 the federal Bankruptcy Code or any other applicable federal or state law,
or appointing a receiver, liquidator, assignee, trustee, sequestrator, or other similar official in
respect to the County or in respect to any substantial part of its property, or ordering the winding
up or liquidation of its affairs.

( 0 )  N o  Bankruptcv F i l i n g . There has been no institution by the County of
proceedings to be adjudicated a bankrupt or insolvent, or the consent by it to the institution of
bankruptcy or insolvency proceedings against it, or the filing of a petition or answer or consent
seeking reorganization or relief under the Chapter 9 of the federal Bankruptcy Code or any other
applicable federal or state law, or the consent by it to the filing of such petition or to the
appointment of a receiver, liquidator, assignee, trustee, sequestrator or similar official or the
making by it of an assignment for the benefit of creditors, or the admission by it in writing of its
inability to pay its debts generally as they become due, or the taking of action by it in furtherance
of any such action,

P> Related Agreements. The Lease, the O&M Agreement and the Gas Purchase
Agreement have been duly and validly authorized, executed and delivered by the County, are
legal, valid and binding agreements of the County enforceable in accordance with their terms and
have not been terminated, modified or amended since the initial execution and delivery thereof.
No default or event which with the giving of notice or the passage of time, or both the giving of
notice and the passage of time, would constitute a default has occurred under the Lease, the
O&M Agreement or the Gas Purchase Agreement by either party thereto.

The County shall take or cause to be taken all action necessary to cause the foregoing
representations, warranties, covenants and agreements to remain true and correct in all respects
throughout the entire term of this Agreement, the County shall refrain from taking any action
which could cause any of the foregoing representations, warranties, covenants and agreements of
the County to become incorrect or untrue at any time during such period, and the County shall
notify BVA LFG immediately in writing if the County becomes aware that any of the foregoing
representations, warranties, covenants or agreements shall become incorrect or untrue at any time
during such period.

8.02 BY BVA LFG. BVA LFG makes the following representations, warranties and covenants,
as the basis for the undertakings on the part of the County herein contained:

(A) Formation and Power. BVA LFG is duly formed, validly existing and in good
standing under the laws of the State and has the power to enter into this Agreement and to carry
out its obligations hereunder. By proper action, BVA LFG has been duly authorized to execute
and deliver this Agreement.

(B) Authoritv and Binding Obligation. Neither the execution and delivery of this
Agreement nor the consummation of the transactions contemplated hereby and the fulfillment of
or compliance with the provisions of this Agreement by BVA LFG will materially conflict with
or result in a breach of any of the terms, conditions or provisions of any restriction or any
agreement or instrument to which BVA LFG is a party or by which it is bound, or will constitute
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a breach under any of the foregoing. This Agreement is the legal, valid and binding obligation of
BVA LFG, enforceable in accordance with its terms.

(C) No Bankruptcy Decree. There has been no entry of a decree or order by a court
having jurisdiction adjudging BVA LFG bankrupt or insolvent, or approving as properly filed a
petition seeking reorganization, arrangement, adjustment or composition of or in respect to BVA
LFG under the federal Bankruptcy Code or any other applicable federal or state law, or
appointing a receiver, liquidator, assignee, trustee, sequestrator or other similar official in respect
to BVA LFG or in respect to any substantial part of its property, or ordering the winding up or
liquidation of its affairs.

(D) No. There has been no institution by BVA LFG of
proceedings to be adjudicated a bankrupt or insolvent, or the consent by it to the institution of
bankruptcy or insolvency proceedings against it, or the filing of a petition or answer or consent
seeking reorganization or relief under the federal Bankruptcy Code or any other applicable
federal or state law, or the consent by it to the filing of such petition or to the appointment of a
receiver, liquidator, assignee, trustee, sequestrator or similar official or the making by it of an
assignment for the benefit of creditors, or the admission by it in writing of its inability to pay its
debts generally as they become due, or the taking of action by it in furtherance of any such
action.

(E) Securities Representation. BVA LFG represents that in entering into this
Agreement (i) it is not expecting to benefit solely from the efforts of the County or a third party
and is not purchasing an “investment contract” or “security” for purposes of the federal securities
laws or the securities laws of any state; and (ii) it possesses the experience and expertise in the
landfill energy business necessary to evaluate the benefits and risks associated with its entering
into this Agreement.

(F) Authoritv To Do Business. BVA LFG shall at all times be qualified to do
business in the State.

ARTICLE IX

INDEMNIFICATION

9.01 INDEMNIFICATION BY COUNTY. The County agrees to indemnify, hold harmless and
defend BVA LFG and its partners and each such party’s shareholders, directors, officers,
employees, agents, independent contractors and representatives, from and against any and all
costs, claims, liabilities, damages, expenses (including reasonable attorneys’ fees), causes of
action, suits or judgments incurred by or involving any one of the foregoing parties and arising,
directly or indirectly, from or in connection with (i) any breach by the County of any of its
representations, obligations, covenants or warranties contained in this Agreement, or (ii) any
action or omission of the County or its officers, employees, agents or subcontractors taken or
made in connection with the County’s performance of its obligations hereunder, provided such
action or omission constitutes negligence or willful misconduct. County further agrees to
investigate, handle, respond to and defend any such claim, suit or demand described in part (ii)
of the preceding sentence with all costs and expenses related thereto being Operating Expenses;
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provided, however, if the action or omission of the County is determined to constitute negligence
or willful misconduct, the County shall reimburse all such costs and expenses.

9.02 INDEMNIFICATION BY BVA LFG. BVA LFG agrees to indemnify, hold harmless and
defend County and its partners and each such party’s shareholders, directors, officers, employees,
agents, independent contractors and representatives, from and against any and all costs, claims,
liabilities, damages, expenses (including reasonable attorneys’ fees), causes of action, suits or
judgments incurred by or involving any one of the foregoing parties and arising, directly or
indirectly, from or in connection with (i) any breach by BVA LFG of any of its representations,
obligations, covenants or warranties contained in this Agreement, or (ii) any action or omission
of BVA LFG or its officers, employees, agents or subcontractors taken or made in connection
with BVA LFG’s  performance of its obligations hereunder, provided such action or omission
constitutes negligence or willful misconduct. BVA LFG further agrees to investigate, handle,
respond to and defend any such claim, suit or demand described in part (ii) of the preceding
sentence with all costs and expenses related thereto being Operating Expenses; provided,
however, if the action or omission of BVA LFG is determined to constitute negligence or willful
misconduct, BVA LFG shall reimburse all such costs and expenses.

9.03 SURVIVAL. Notwithstanding the application of any other statute of limitations, each
patty’s right to indemnification as provided in this Article IX shall survive the termination of this
Agreement for a period of four (4) years. If either party becomes entitled to any amounts as
indemnification under this Article IX or under any of the other Related Agreements, that party
may set off such amounts against any sums or payments owed or to be owed by them to the other
party under this Agreement or any other Related Agreement.

ARTICLE X

FORCE MAJEURE

If by reason of Force Majeure either party hereto is unable to carry out, either in whole or
in part, its obligations herein contained, such party shall not be deemed to be in breach during the
continuation of such inability, provided that: (i) the non-performing party, within two (2) weeks
after the occurrence of the Force Majeure, gives the other party written notice describing the
particulars of the occurrence; (ii) the suspension of performance be of no greater scope and of no
longer duration than is required by the Force Majeure; (iii) no obligations of either party which
arose prior to the occurrence causing the suspension of performance be excused as a result of the
occurrence; and (iv) that the non-performing party shall use its best efforts to remedy with all
reasonable dispatch the cause or causes preventing it from carrying out its obligations. The
foregoing, however, shall not prevent the termination of this Agreement pursuant to
Section 11.02, Section 11.03, Section 11.04 or Section 11.05 hereof.

ARTICLE XI

TERM; TERMINATION

11 .Ol TERM. Subject to the other provisions hereof, this Agreement shall be effective on the
Contract Date and shall remain in force until the twentieth (20th)  anniversary of the Generation
Facility Verification Date. The parties agree that within thirty (30) days after the Generation
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Facility Verification Date, they shall amend the Lease, the Gas Purchase Agreement and the
O&M Agreement to extend the term of each such agreement until the twentieth (20th)
anniversary of the Generation Facility Verification Date.

11.02 TERMINATION FOR CAUSE.

(A) BVA LFG’s  Right to Terminate. BVA LFG shall have the right to terminate this
Agreement for cause only in the event the County commits an act or omission which is a
material breach by the County under this Agreement, provided that where BVA LFG asserts a
material breach, notifies the County in writing and allows the County a reasonable period of time
(but not less than sixty (60) days) to cure the breach, such material breach shall not be grounds
for termination during such cure period if the County is diligently seeking to cure such breach,
and, provided further, that if such material breach is due to an event of Force Majeure, such
material breach shall not be grounds for termination unless such event of Force Majeure prevents
the County from performing any of its obligations hereunder for a period of more than one
hundred eighty (180) days and/or the County is not diligently seeking to cure such event of Force
Maj eure.

(B) Countv’s Right to Terminate. The County shall have the right to terminate this
Agreement for cause only in the event BVA LFG commits an act or an omission which is a
material breach by BVA LFG under this Agreement, provided that where the County asserts a
material breach, notifies BVA LFG in writing and allows BVA LFG a reasonable period of time
(but not less than sixty (60) days) to cure the breach, such material breach shall not be grounds
for termination during such cure period if BVA LFG is diligently seeking to cure such breach,
and, provided further, that if such material breach is due to an event of Force Majeure, such
material breach shall not be grounds for termination unless such event of Force Majeure prevents
BVA LFG from performing any of its obligations for a period of more than one hundred eighty
(180) days and/or BVA LFG is not diligently seeking to cure such event of Force Majeure.

11.03 RELATED AGREEMENT TERMINATION. BVA LFG shall have the right to terminate
this Agreement by written notice to the County if the Lease, the O&M Agreement, or the Gas
Purchase Agreement is terminated for any reason.

11.04 TERMINATION FOR FAILURE TO SATISFY CONSTRUCTION DATE
CONDITIONS. This Agreement shall terminate upon a failure to satisfy the Generation Facility
Construction Date Conditions in accordance with the provisions of Section 2.02(B) hereof.

11.05 TERMINATION UPON OCCURRENCE OF CERTAIN EVENTS OF FORCE
MAJEURE. In the event that after the Generation Facility Verification Date one (1) or more
events of Force Majeure occur which, in the aggregate, result in a reduction of the average actual
amount of electricity generated at the Generation Facility of fifty percent (50%) or more below
the contemplated gross capacity of the Generation Facility (initially approximately 1.98
megawatts, subject to increase pursuant of Section 2.09(D) hereof and Section 7.02 hereof) for
eighteen (18) out of any twenty-four (24) consecutive calendar months, then either party shall
have the right to terminate this Agreement and the other Related Agreements upon thirty (30)
days written notice to the other party.
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11.06 OBLIGATIONS UPON TERMINATION OR EXPIRATION.

(A) County Rights. Upon termination or expiration of this Agreement, and provided
all amounts owed to BVA LFG under this Agreement have been paid in full, BVA LFG shall
deliver to the County all books, records, accounts and manuals relating to the Generation
Facility. Furthermore, the County shall have the right to take possession of the Generation
Facility and all equipment, fuel and supplies located at the Generation Facility for the purposes
of performing the Operation Services and may employ any other Person to perform the
Operation Services.

(B) Further Obligations. Upon termination or expiration of this Agreement, and
provided all amounts owed to BVA LFG under this Agreement have been paid in full, BVA LFG
shall perform the following:

(9 assist the County in preparing an inventory of all equipment, fuel and
supplies in use or in storage at the Generation Facility;

(ii) assign to the County all Subcontracts and other contractual agreements as
may be designated by the County; and

(iii) remove from the Facility Site all rubbish and generally clean the Facility
Site.

(C) Limitation. Notwithstanding the foregoing provisions of this Section 11.06, to the
extent that BVA LFG is the owner of any Capital Improvement made pursuant to
Section 2.0903) hereof or Section 7.02(B)(2) hereof, then upon termination or expiration of this
Agreement, at the election of the County, either (i) the County and BVA LFG shall enter into an
agreement whereby the County or the Person chosen to perform Operation Services shall
continue to operate such Capital Improvement and forward not less frequently than quarterly to
BVA LFG an amount equal to the gross revenue due to the increased capacity which results from
such Capital Improvement less the Operating Expenses allocable to such increased capacity
and/or such Capital Improvement, or (ii) if the County and BVA LFG are unable to agree as to
the provisions of such agreement, or if the County shall otherwise so elect, the County shall
provide BVA LFG a period of not less than eighteen (18) months for BVA LFG to remove such
Capital Improvement from the Facility Site. In such event, until such Capital Improvement is
removed by BVA LFG, BVA LFG shall have the right to provide security for such Capital
Improvement at the cost and expense of BVA LFG, and BVA LFG shall bear all risk of loss with
respect to such Capital Improvement.

ARTICLE XII

INSURANCE

12.01 INSURANCE REQUIRED OF BVA LFG. In order to insure against damage to BVA
LFG’s  and the County’s interests in the Generation Facility pursuant to this Agreement, BVA
LFG agrees to maintain, or to cause its agents or Subcontractors to maintain, as applicable, at all
times during the term of this Agreement, the following types of insurance from insurers with
deductibles acceptable to the County, with the limits shown:
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(9

(ii)

(iii)

(3

69

(4

Commercial General Liability Insurance of Two Million Dollars
($2,000,000) coverage on an occurrence basis, including but not limited to
endorsements for the following coverage: Personal injury, premises,
property damage liability, blanket contractual liability, products and
completed operations, independent contractors liability, and XCU
(explosion, collapse and underground) liability.

Automobile Liability Insurance of not less than One Million Dollars
($l,OOO,OOO)  combined single limit per occurrence for bodily injury and
property damage for each of BVA LFG’s vehicles used in the performance
of this Agreement, including owned, non-owned (e.g. owned by BVA
LFG’s employees), leased or hired vehicles.

Environmental Liability Insurance in an amount not less than Two Million
Dollars ($2,000,000) per occurrence.

Full Workers’ Compensation and Employers’ Liability Insurance covering
all employees of BVA LFG as required by law in the State. This
requirement is waived so long as BVA LFG has no employees in the State.

All-risk property insurance, for income losses, extra expenses, and
casualty losses to the Generation Facility, limited to replacement costs of
property insured not to exceed One Million Dollars ($l,OOO,OOO).  County
shall be named as loss payee on the all-risk policy described in this section
to the extent that such proceeds are for losses to the Generation Facility.

Professional Liability Insurance for professional services performed
hereunder in the minimum amount of $1,000,000.00 combined single
limit.

12.02 OTHER INSURANCE REQUIREMENTS. The following additional requirements shall
apply to the insurance required pursuant to this Article XII:

(9 BVA LFG’s liability policies described in this Article XII shall provide
coverage separately to each insured who is seeking coverage or against
whom a claim is made or a suit is brought, except with respect to BVA
LFG’s limit of liability.

(ii) All policies required of this Article XII are to be primary and
noncontributing with any insurance or self-insurance programs carried or
administered by the County.

(iii) BVA LFG shall furnish proof of coverage satisfactory to the County as
evidence that the insurance required herein is being maintained. The
insurance will be issued by an insurance company acceptable to the
County, or be provided through partial or total self-insurance likewise
acceptable to the County.
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(3

69

(vi)

(vii)

(viii)

Ox)

The County, its officers, officials, employees, and volunteers are included
as additional insured, but only insofar as the operations under this
Agreement are concerned. This provision shall apply to all liability
policies except Workers’ Compensation and professional liability
insurance policies. Proof that the County is named additional insured shall
be made by providing the County with a certified copy, or other
acceptable evidence, or an endorsement to BVA LFG’s  insurance policy
naming the County additional insured.

In the event BVA LFG cannot provide an occurrence policy, BVA LFG
shall provide insurance covering claims made as a result of performance
of this Agreement for not less than three (3) years following completion of
performance of this Agreement.

Any deductibles or self-insured retentions must be declared to and
approved by the County. Deductibles of Twenty-Five Thousand Dollars
($25,000) on the umbrella policy and on the environmental coverage are
acceptable.

All insurance policies required herein shall be endorsed such that no
cancellation or material change in any policy shall become effective
except upon thirty (30) days prior written notice to the County at the oflice
O f

Public Works Department, Solid Waste Division
Attn. Division Manager
Santa Cruz  County
701 Ocean Street, Room 410
Santa Cruz, CA 95060
Tel: (83 1) 454-2160
Fax: (83 1)454-2385

BVA LFG agrees that the insurance required herein shall be in effect at all
times during the term of this Agreement. In the event said insurance
coverage expires at any time or times during the term of this Agreement,
BVA LFG agrees to provide at last thirty (30) days prior to said expiration
date, a new certificate of insurance evidencing insurance coverage as
provided for herein for not less than the remainder of the term of this
Agreement, or for a period of not less and one (1) year (for an occurrence
policy) or three (3) years (for a claims made policy). New certificates of
insurance are subject to the approval of the County.

BVA LFG shall not commence performance of this Agreement unless and
until compliance with each and every requirement of the insurance
m-ovisions  is achieved.
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(4

(xii)

(xiii)

(xiv)

(xv>

(xvi)

Failure of BVA LFG to maintain the insurance required herein, or to
comply with any of the requirements of the insurance provisions, shall
constitute a material breach of the entire contract.

Any failure to comply with the reporting provisions of the policies shall
not affect coverage provided to the County, its officers, officials,
employees or volunteers.

BVA LFG’s insurance coverage shall be primary insurance as respects the
County, its officers, officials, employees and volunteers. Any insurance or
self-insurance maintained by the County, its officers, officials, employees
or volunteers shall be excess of BVA LFG’s insurance and shall not
contribute with it.

The insurance companies shall have no recourse against the County, its
officers, agents, employees, or any of them for payment of any premiums
or assessments under any policy issued by any insurance company.

BVA LFG’s obligations shall not be limited by the insurance required
herein and shall survive the expiration of this Agreement.

Should BVA LEG subcontract any work under this Agreement, BVA LFG
shall require each of its subcontractors of any tier to provide the insurance
requirements in this Article XII, or BVA LFG may insure Subcontractors
under its own policies. In addition, if the Subcontractor provides
professional services, the Subcontractor must provide a professional
liability policy with the County’s standard limit and coverage
requirements. The requirement for Worker’s Compensation and
Employers’ Liability Insurance is waived so long as any subcontractor has
no employees in the State.

The aforementioned requirements of this Article XII shall be the minimum
requirements. The limits of insurance may be adjusted upwards by the
County to meet industry standards and changing liability from time to time
with the concurrence of BVA LEG which concurrence shall not be
unreasonably withheld, delayed or conditioned.
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(xviii) BVA LFG agrees to provide its insurance broker(s) with a full copy of
these insurance provisions and provide the County on or before the date
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sixty (60) days after the Contract Date, or such later date upon which the

required coverages. All Certificates of Insurance shall be delivered or sent
to the addressee under item (vii) above.

this Article XII are to be primary and noncontributing with any insurance or self-insurance
programs carried or administered by BVA LFG.

procure or maintain required insurance shall constitute a material breach of this Agreement upon
which the County may terminate this Agreement or, at its discretion, procure or renew such

County shall be repaid by BVA LFG to the County upon demand. All insurance required shall

expiration, cancellation or for any other reason shall be cause for the County to give notice to
immediately suspend BVA LFG’s  business activities at the Generation Facility. Failure to
reinstate said insurance within thirty (30) days shall be cause for termination and forfeiture of
this Agreement.

 XIII

MISCELLANEOUS

13 .Ol NOTICES. All notices, demands, requests, consents or other communications required or
permitted to be given or made under this Agreement shall be in writing and if to BVA LFG to:

Brown, Vence & Associates Lfg Corporation, Inc.
2925 Berry Hill Drive
Nashville, TN 37204
Tel: (6 15) 279-9797
Fax: (6 15) 279-9740

if to County:

Public Works Department, Solid Waste Division
Attn. Division Manager
Santa Cruz County
701 Ocean Street, Room 410
Santa Cruz, CA 95060
Tel: (83 1 454-2160
Fax: (83 1) 454-2385

Notices hereunder shall be deemed properly served (i) by hand delivery, on the day and at the
time on which delivered to the intended recipient at the address set forth in this Agreement; (ii) if
sent by mail, on the third Business Day after the day on which deposited in the United States
certified or registered mail, postage prepaid, return receipt requested, addressed to the intended
recipient at its address set forth in this Agreement; or (iii) if by Federal Express or other
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reputable express mail service, on the next Business Day after delivery to such express mail
service, addressed to the intended recipient at its address set forth in this Agreement. Either
party may change its address for the purpose of this Section 13.01 by giving the other party prior
notice thereof in accordance with this provision.

13.02 NO ASSIGNMENT. No assignment by either party of any or all of its respective rights
and duties hereunder shall be permitted, without the consent of the other party, and any
assignment without such consent shall be null and void, except as specifically permitted in this
Section 13.02.

13.03 SUCCESSORS AND ASSIGNS. Subject to the restrictions on assignment contained in
Section 13.02 hereof, the terms and provisions of this Agreement shall be binding upon, and
shall inure to the benefit of, the successors, assigns and personal representatives of the respective
parties hereto. This Agreement shall not (directly, indirectly, contingently or otherwise) confer
or be construed as conferring any rights or benefits on any person or entity not named as a party
hereto, except as otherwise provided in Section 13.02 hereof.

13.04 APPLICABLE LAW AND RELATED MATTERS. All questions with respect to the
construction of this Agreement and the rights and liabilities of the parties hereunder shall be
determined in accordance with the laws of the State. In any litigation arising from this
Agreement, the prevailing party shall be entitled to receive from the non-prevailing party all
reasonable costs and expenses (including reasonable attorneys’ fees and expenses) incurred by
the prevailing party by reason of the event giving rise to such litigation. Prior to the initiation of
litigation, either party shall initiate dispute resolution under this section. Dispute resolution will
be initiated by either party delivering notice to the other, setting forth the nature of the dispute.
The parties agree to meet or otherwise confer expeditiously to resolve the dispute, and to submit
the dispute to non-binding third party mediation if the dispute cannot be resolved within fifteen
(15) days following the delivery of the notice. If a notice of breach has been issued, the period
of time allowed to cure the breach shall be stayed pending dispute resolution for a period not to
exceed forty-five (45) days (including third party mediation) unless otherwise agreed to by the
parties hereto.

13.05 EXPENSES. All out-of-pocket costs and expenses incurred by BVA LFG in connection
with the negotiation, execution and delivery of this Agreement, including, without limitation, all
attorneys’ fees, shall be considered a cost and expense of the Generation Facility and shall be
paid from the funding sources outlined in Section 4.01 hereof and Section 4.02 hereof

13.06 COUNTERPARTS. This Agreement may be executed in counterparts, each of which
shall be deemed an original and all of which shall constitute a single agreement.

13.07 SEVERABILITY. If any provision of this Agreement or the application thereof to any
party or circumstance be invalid or unenforceable to any extent, the remainder of this Agreement
and the application of such provision to persons and circumstances other than those to which it
has been held invalid or unenforceable shall not be affected thereby and each provision of this
Agreement shall be valid and enforceable to the fullest extent permitted bylaw.

13.08 INTERPRETATION MATTERS. Except to the extent expressly provided herein, the
provisions of this Agreement, and the rights and obligations of the parties hereto, shall be
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construed so as to be consistent with the provisions of the other Related Agreements and the
applicable rights and obligations of the parties thereunder. The County acknowledges it has
received and reviewed each of the other Related Agreements and is familiar with the terms
thereof. The attachments to this Agreement are an integral part of this Agreement, however, if
there is any inconsistency between any provision of this Agreement and any provision in the
attachments hereto, the former shall prevail.

13.09 ENTIRE AGREEMENT; AMENDMENTS. This Agreement (including without
limitation, the attachments hereto) constitutes the entire agreement between the parties hereto
with respect to the subject matter hereof and supersedes all prior oral or written agreements and
understandings between the parties relating to the subject matter hereof This Agreement may
only be amended or modified by a written instrument signed by both parties hereto.

13.10 WAIVER. No waiver by either party hereto of any one or more breaches by the other
party in the performance of any provision of this Agreement shall operate or be construed as a
waiver of any future breach, whether of alike or different character. No failure on the part of
either party hereto to complain of any action or non-action on the part of the other party, no
matter how long the same may continue, shall be deemed to be a waiver of any right hereunder
by the party so failing. A waiver of any of the provisions of this Agreement shall only be
effective if made in writing and signed by the party who is making such waiver.

13.11 NO JOINT VENTURE. Nothing in this Agreement shall be deemed to constitute either
party a partner, agent or legal representative of the other party or to create any joint venture or
fiduciary relationship between the parties. BVA LFG is and shall remain an independent
contractor in the performance of this Agreement, maintaining complete control of its personnel,
workers, subcontractors and operations required for its performance hereunder.

13.12 JOINT WORK PRODUCT. This Agreement shall be considered the work product of all
parties hereto, and, therefore, no rule of strict construction shall be applied against any party
hereto.

13.13 ACTIONS OF THE COUNTY IN ITS GOVERNMENTAL CAPACITY. Nothing in this
Agreement shall be interpreted as limiting the right of BVA LFG to bring any legal action
against the County, not based on this Agreement, arising out of any act or omission of the
County in its governmental or regulatory capacity.

13.14 FURTHER ASSURANCES. Each party agrees to execute and deliver any instruments
and to perform any acts as may be necessary or reasonably requested by the other in order to give
full effect to this Agreement. The County and BVA LFG, in order to carry out this Agreement,
each shall use all reasonable efforts to provide such information, execute such further
instruments and documents and take such actions as may be reasonably requested by the other
and not inconsistent with the provisions of this Agreement and not involving the assumption of
obligations or liabilities different from or in excess of or in addition to those expressly provided
for herein.

13.15 FULL COOPERATION. The County shall, in good faith and using its best efforts,
cooperate fully with BVA LFG to meet its responsibilities under this Agreement. BVA LFG
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shall, in good faith and using its best efforts, cooperate fully with the County to meet its
responsibilities under this Agreement.

13.16 LIABILITIES. Notwithstanding anything contained herein to the contrary, BVA LFG
shall assume no obligations or liabilities of the County not expressly assumed herein.

13.17 PAYMENT OF TAXES. The County shall pay before delinquency any and all
assessments, taxes (excluding sales taxes, so long as the County shall be exempt from paying
sales taxes, and income taxes attributable to BVA LFG) and governmental fees and charges,
including all taxes arising from or relative to this Agreement or the Generation Facility, and all
such taxes, licenses and permit fees necessary or required by law for the conduct of the business
contemplated by this Agreement. If the County wishes to contest, by appropriate proceedings
and diligently pursue, any tax, assessment, fee or charge prior to payment and such nonpayment
could result in the imposition of a lien or encumbrance on any interests of BVA LFG, the County
shall notify BVA LFG of such intent and shall provide BVA LFG with such security as BVA
LFG may reasonably require to protect BVA LFG’s  interests from such lien or encumbrance.

13.18 LEGAL ENTITLEMENTS. In the event it may be necessary or appropriate for the proper
performance of this Agreement, or for the protection of any rights hereunder, on the part of the
County or BVA LFG, that any application or applications for any Legal Entitlement be made to
any Governmental Entity by BVA LFG or the County, BVA LFG and the County each shall
execute upon the reasonable request of the other such application or applications.

13.19 EQUAL EMPLOYMENT OPPORTUNITY. During and in relation to the performance
of this Agreement, BVA LFG agrees as follows:

(A) No Discrimination. BVA LFG shall not discriminate against any employee or
applicant for employment because of race, color, religion, national origin, ancestry, physical or
mental disability, medical condition (cancer related), marital status, pregnancy, sex, sexual
orientation, age (over 18), veteran status or any other non-merit factor unrelated to job duties.
Such action shall include, but not be limited to, the following: recruitment; advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training (including
apprenticeship), employment, upgrading, demotion, transfer. BVA LFG agrees to post in
conspicuous places, available to employees and applicants for employment, notice setting forth
the provisions of this non-discrimination clause.

(B) Other Requirements. If this Agreement provides compensation in excess of Fifty
Thousand Dollars ($50,000) to BVA LFG and if BVA LFG employs fifteen (15) or more
employees, the following requirements shall apply:

(9 BVA LFG shall, in all solicitations or advertisements for employees
placed by or on behalf of BVA LFG, state that all qualified applicants will
receive consideration for employment without regard to race, color,
religion, national origin, ancestry, physical or mental disability, medical
condition (cancer related), marital status, pregnancy, sex, sexual
orientation, age (over 18) veteran status or any other non-merit factor
unrelated to job duties. In addition, BVA LFG shall make a good faith
effort to consider Minority/Women/Disabled Owned Business Enterprises
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in BVA LFG’s  solicitation of goods and services. Definitions for
Minority/Women/Disabled Business Enterprises are available from the
County General Services Purchasing Division.

(ii) BVA LFG shall furnish the County Affirmative Action Office information
and reports in the prescribed reporting format (PER 4012) identifying the
sex, race, physical or mental disability and job classification of its
employees and the names, dates and methods of advertisement and direct
solicitation efforts made to subcontract with Minority/Women/Disabled
Business Enterprises.

(iii) In the event of BVA LPG’S non-compliance with the nondiscrimination
clauses of this Agreement or with any of the said rules, regulations or
orders, BVA LFG may be declared ineligible for further agreements with
the County.

(iv) BVA LFG shall cause the foregoing provisions of this Section 13.19(B) to
be inserted in all subcontracts for any work covered under this Agreement
by a subcontractor compensated more than Fifty Thousand Dollars
($50,000) and employing more than fifteen (15) employees, provided that
the foregoing provisions shall not apply to contracts or subcontracts for
standard commercial supplies or raw materials.

13.20 INDEPENDENT CONTRACTOR STATUS. BVA LFG and the County have reviewed
and considered the principal test and secondary factors below and agree that BVA LFG is an
independent contractor and not an employee of the County. BVA LFG is responsible for all
insurance (workers compensation, unemployment, etc.) and all payroll related taxes. BVA LFG
is not entitled to any employee benefits. The County agrees that BVA LFG shall have the right
to control the manner and means of accomplishing the result contracted for herein.

Principal Test: BVA LFG rather than the County has the right to control the manner and
means of accomplishing the result contracted for.

Secondary Factors: (a) The extent of control which, by agreement, the County may
exercise over the details of the work is slight rather than substantial; (b)BVA LFG is engaged in
a distinct occupation or business; (c) In the locality, the work to be done by BVA LFG is usually
done by a specialist without supervision, rather than under the direction of an employer; (d) the
skill required in the particular occupation is substantial rather than slight; (e) BVA LFG rather
than the County supplies the instrumentalities, tools and work place; (f) The length of time for
which BVA LFG is engaged is of limited duration rather than indefinite; (g) The method of
payment of BVA LFG is by the job rather than by the time; (h) The work is part of a special or
permissive activity, program or project, rather than part of the regular business of the County; (i)
BVA LFG and the County believe they are creating an independent contractor relationship rather
than an employer-employee relationship; and (j) the County conducts public business.

It is recognized that it is not necessary that all secondary factors support creation of an
independent contractor relationship, but rather that overall there are significant secondary factors
which indicate that BVA LFG is an independent contractor.

718038~6
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By their signatures to this Agreement, each of the undersigned certifies that it is its
considered judgment that BVA LFG, as engaged under this Agreement, is in fact an independent
contractor.

13.21 PREVAILING WAGES. BVA LFG is responsible to pay prevailing wages and maintain
records to the extent required by Labor Code Section 1770 and following.

13.22 RETENTION AND AUDIT OF RECORDS. BVA LFG shall retain records pertinent to
this Agreement for a period of not less than five (5) years after final payment under this
Agreement or until a final audit report is accepted by the County, whichever occurs first. BVA
LFG hereby agrees to be subject to the examination and audit by the Santa Cruz County Auditor-
Controller and the Auditor General of the State of California, or the designee of either, for a
period of five (5) years after final payment under this Agreement.

13.23 PRESENTATION OF CLAIMS. Presentation and processing of any or all claims arising
out of or related to this Agreement shall be made in accordance with the provisions contained in
Chapter 1.05 of the Santa Cruz County Code, which by this reference is incorporated herein.

(signatures on following page)
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IN WITNESS WHEREOF, the County and BVA LFG have caused this Agreement to be
executed in their respective names and their respective seals to be hereunto affixed and attested
by their duly authorized officers, all as of the Contract Date.

COUNTY OF SANTA CRUZ BROWN, VENCE & ASSOCIATES LFG
DEPARTMENT OF PUBLIC WORKS CORPORATION, INC.

By:
Director of Public Works

Date of Execution: Date of Execution: pQtL%-La-sO(
‘J

APPROVED AS TO FORM:

ig&%2L c-~4-ol
Assistant County Counsel

DISTRIBUTION: Public Works

718038~5
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(to be attached within 60 days pursuant to Section 2,Ol(A)(14))
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FACILITY SITE APPENDIX

(to be attached within 60 days pursuant to Section 2.Ol(A)(l5))
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WORK  SCOPE FOR OPERATION AND MAINTENANCE OF GENERATION
FACILITY APPENDIX

(to be attached within 60 days pursuant to Section 2.01 (A)(13))
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COUNTY LOAN AMORTIZATION  SCHEDULE APPENDIX

(to be attached within 10 days of the Commercial Operations Commencement Date)
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SANTA CRUZ COUNTY LANDFILL GAS TO ELECTRICITY  PROJECT 0181

,-1,.’ -
r LETTER OF INTENT (LOI)

The following summarizes the terms upon which Santa Cruz County, California (County)
and Brown, Vence & Associates LFG Corporation, Inc. (BVA LFG) have agreed and will
serve as the basis to the commencement of an Electrical Generation Facility Leasing
Agreement (EGFLA). The LOI will be in effect for three (3) months from execution of
both parties.

1.

2.

3.

4.

.‘
,_-: -:’,=

5.

6.

7.

8.

County desires to pursue a project to recover landfill gas from its solid waste
landfill (Buena Vista Landfill) and use it as fuel to generate electricity.
County agrees that during the effective term of the LOI, it shall not contact or
negotiate with or engage in any discussions or activities with any third party
for the study and/or evaluation of a landfill gas to electricity system other than
with BVA LFG.
The LO1 anticipates the eventual signing of an EGFLA for BVA LFG to
design, build, operate and manage the landfill gas to electricity generating
facility (Facility) for a minimum of fifteen (15) years from start-up of the
system.
It is anticipated that, subject to mutual agreement, the EGFLA will contain the
following provisions:
(9 BVA LFG will construct, operate and maintain the Facility;
(ii) BVA LFG will manage the production of electricity from the Facility

and arrange for the sale of electricity to third parties.
The County or its agent shall provide the necessary personnel to coordinate
project activities with BVA LFG and provide all relevant technical,
operational, commercial and other data and information.
All contract terms regarding confidentiality, indemnification, subrogation and
liability shall be equal‘and reciprocal between the County and BVA LFG.
BVA LFG shall be considered an independent contractor and, as such, shall be
responsible for maintaining Worker’s Compensation Insurance and
Comprehensive Commercial General Liability Insurance for bodily injury and
property damage.
Final terms and conditions are subject to the approval of BVA LFG’s
Management Committee and the Santa Cruz County Board of Supervisors.

Planning  Assumptions

The following list of planning assumptions constitutes the basis for BVA LFG’s proposal
to construct, operate and maintain the landfill gas to electricity system:

General

l The County shall provide BVA LFG the land to build the Facility and full access on a
24 hour per day, 7-day per week basis.
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l BVA LFG will provide turnkey engineering, design, procurement, construction, start-
up, testing and management of the Facility.

l BVA LFG will assume responsibility for Facility operational costs.
l BVA LFG is to provide applicable insurance and administrative overhead for the

Facility.
l The County will retain ownership of the electricity generation assets and lease the

assets to BVA for the term of the EGFLA.
l The County will provide $1.5 million in project financing which will be repaid over

the term of the EGFLA at 6.5% interest and terms to be negotiated.
l The County will share in project revenues based on terms agreed to by the County

and BVA LFG.

Environmental

l The Facility will be designed to meet current emissions and other federal, state, and
local regulatory requirements.

This LO1 is subject to the following conditions:

l Verification of the availability of sufficient quantities and quality of landfill gas;
l Review and verification of existing program documents;
l Ability to transfer permits to BVA LFG;
l Financing;
l Finalization of energy sales agreements;
l Availability of California Energy Commission (CEC) production credits.

COUNTY OF SANTA CRUZ . BROWN, VENCE & ASSOCIATES LFG
DEPARTMENT OF PUBLIC WORKS CORPORATION

By:

Address:
Brown, Vence  Associates LFG Corporation
65 Battery Street, Suite 200

(415) 434-0900
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Assumptions
Number of Units
Developer Discount Rate
On Line Year
On Line Quarter

Plant Life (Years)
Last On Line Year
Last On Line Quarter

Size per Engine (gross output, kw)
Plant Parasitics  (%)
Availability
Net Plant Generation (KW per unit):
Total Hours per Quarter
Operating Capacity Factor
Operating Hours per Quarter
Net heat rate (BtulkWh) - HHV
Heat content of LFG (btu/scf)
LFG required (Per Unit per Hour, scfm)
Sales to County (Direct Connect)

Growth in Sales to County
Cap on Sales to County

Energy Market Assumptions
Electric Market

Electric Price Series (1 = CEC; 2 = PX Based)
Electric Market Escalation Rate

Price to County for Direct Sales (per MWh)
Direct Sales Escalation Rate

Green Ticket Pricing Assumptions
Beginning Price
Escalation Rate

Production Tax Credits (Using Third Party Investor)

Rate
Monitized vs Annualized in Cash Flow
PTC Value to Project
Year Terminating
Escalation

DOE/REP1  Subsidy
Subsidy (YR 2000)
Escalation

AB1890 Production Credit
Production Credit
Project share of AB 1890 Consumer Credit
Term of Credit

Advanced Energy Strategies
6/S/01

Santa Cruz County
Landfil Gas Project
Negotiating Proposal

Project Pro Forma

1 1 = Initial 2 Units
12.5%

2001

1

2 0

2021

0

Initial Units
1,000

2 . 5 %

92.0%

a 9 7

2,190

1 0 0 %

2,190

11,000

4 5 0

3 6 5

- MWhlyear
2.75%

6.570

3 Modified Market
2.50%

I

$1.10 MMBTU
1 0 = Monitized; 1 = Annualized

50.0% Net Recovery
2007 (2015 extension still in legislation)
3.0%

5 . 0 0  $/MI&h
3.0%

10.00 $/MWh
100%

5 Years







Energy Prices

Energy Escalatm  Rata

Modified Market Prices ~$100.00 ISlOO. 1 $100.00 1 $100.00 1$100.00 $ 66.63 $ 66.30 $ 70.00 $ 71.75 $ 73.66 $ 75.39 $ 77.27 f 79.20 ( 61.18 $ 63.21 $ 65.29 f 67.42 $ 89.61 $ 91.65 $ 94.15 1

Sales Price to County
Beginning Price
Escalation Rate

Green Ticket Prices
Beglnnmg  Price
Escalation Rate

I $ 0.0% - 5 $ - 5 - $ - 5 - $ - 5 - 5 - 5 - 5 $ - 5 - 5 - $ - 5 - $ - 5 - 5 - $ -

la
1 2.5ay

Extended PmeSeries $ $ _ 5 - $ - 5 - 5 - 5 5 - $ - $ - $ - 8 - $ - 5 - 5 5 - 5 $ - $ - $

Santa Cruz County
Landfill Gas Project
Negotiating Proposal

Energy Mark&Assumptions

1 2 3 4 5 6 7 a 9 10 11 12 13 15 16 18 19
Jun-01 2002 2004 2005 2006 2008 2009 2011 2012 2014 2015 2017 2016 2020

Advanced Energy Strategies
Page 1 of 1

fib  
worksheet: Energy Mkt
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BUENA VISTA LANDFILL GAS POWER PROJECT
CASH FLOW CHART

REVENUES

LANDFILL GAS
POWER PROJECT
$3.0-3.2 MILLION

PROJECT
REVENUE
HOLDING

FUND

EXPENSES

$1.5-1.7 MILLION

AGREEMENTS - COMPLETED ~~j

AGREEMENTS - IN-PROGRESS -1

AGREEMENTS - NEW



COUNTY OF SANTA CRUZ

U-- REQUEST FOR APPROVAL OF AGREEMENT

TO: Boccrd  of Supervisors
CoLlnty Administrative Officer

CoLlnty Counsel

Auditor-Controller

FROM:

(Dept.)

(Signature) ~*I~*~~1( D o t e )

The Boclrd  of Supervisors is hereby requested to approve the ottac hklJagreement and outhoriz the execution of the same.k

COUNTY OF SANTA CRUZ
BROWN, VENCE AND ASSOCIATES LFG, INC.

(Agency)

and, 65 Market Street, Suite 200, San Francisco, CA 94111 (Name & Address)

2. Theagreementwill  provide for the design, construction and pperation of the Buena Vista

La:ldfill Gas Power Project

- - - --

3. Theagreementisneeded,because  the,work can be handled rnos expeditiously by contract-

- ---
~l.-.,-.---__---_l_ll.~~~-----1_--- .-_.--___

4. Period of the agreement is from Board Approval to June 30, 2001

5. Anticipated cost is $ 1 r 530 I 000 (Fixed amount; Monthly rate; Not to exceed)

6 .  Rerrarks:, Contract $1,530,000; 5% Overhead $76,500; Total $1,606,500

6 2 5 1 1 0 ! 5 1 0 4 6 ! 6 6 1 0 ! $1,500,000 6 6 1 0

7. Appropriations are budgeted in 625110 ! 51329 ! 3545 ! $ 30,000 (Index#) 3 5 9 0 (Subobject)

NOTE: IF  APPROPRIATIONS ARE INSUFFICIENT,  ATTACH COMPLETED FORM AUD-74

P
~!!!~$%!$?%! Public fiorks

and p roved It is recommended that the Boord of Supervisors approve the a reeme
to execute the same on behalf of the

D8partQdcuthyi  ze the

Public Works (Agency). ounty  Administrative Officer

Remarks:

/‘a?!% (Analyst) By&$&“‘---  1 ’D a t e  

Agreement approved as to form. Date
I

RPM:BBs

Distribution:
Bd. of Svpv.  - White
Auditor-Controller - Blue
County Counsel - Green *
Co. Admin. Officer - Canary
Auditor-Controller - Pink
Orisinoting  Dept. - Goldenrod

‘To Orig. Dept. if reiscted.

ADM - 29 (6195)

State of Cal,ifornra )
County of Santa Cruz

ss
)

I ex-officio Clerk of the Board of Supervisors of the County of Santa Cruz,

I’ State of California, do hereby certify that the foregoing request for approval of agreement was approved by

said  Board of SupervIsors  as recommended by the County Administrative Officer by an order duly entered

in the minutes of said Board on County AdminIstratIve  Of f icer

19 - BY Deputy Clerk


