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County of Santa Cruz

HEALTH SERVICES AGENCY

P.O. BOX 962, 1080 EMELINE AVENUE
SANTA CRUZ, CA 95061
(831) 454-4066 FAX: (831) 454-4770

HEALTH SERVICES AGENCY
ADMINISTRATION

February 13,2002 AGENDA: March 12,2002

BOARD OF SUPERVISORS
Santa Cruz County

701 Ocean Street

Santa Cruz, CA 95060

RE: Adopt Resolution Supporting SB 1301 Reproductive Privacy Act
Dear Members of the Board:

California Senator Sheila Kuehl has introduced Senate Bill 1301 known as the
Reproductive Privacy Act. This is a comprehensive piece of legislation that would
replace California’s outdated Therapeutic Abortion Act of 1967. The bill accomplishes
four primary objectives for California including the following:

- Provides greater access to non-surgical abortion services by allowing mid-level
practitioners, pursuantto their current scope of practice, to provide RU-486
[mifepristone] under physician supervision.

- Clarifies the role of health care professionals by updating the Business and
Professions Code to reflect current abortion practices, which permit health care
providers acting within their existing scopes of practice to perform and assist in the
provision of surgical and non-surgical abortions.

- Deletes language in current State law that has been found unconstitutional in either
state or federal courts.

- Reaffirms privacy rights established by the US Supreme Court in Roe v. Wade,
which granted women a legal right to choose an abortion.

SB 1301, introduced in January 2002, has already gained widespread support including
the California Medical and Nursing Associations, the American College of Obstetrics and
Gynecology, the League of Women Voters of California and the California Commission
on the Status of Women. The outdated California Therapeutic Abortion Act of 1967,
signed by then Governor Reagan, has a number of outdated and unconstitutional
elements. Included is a requirementthat any woman seeking abortion services must
obtain prior approval by a hospital medical staff committee that has determined that
continuation of pregnancywould harm her physical or mental health. These
requirements were deemed unconstitutional by the Supreme Court decision and have
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been obsolete for over 30 years. Itistime to delete them from California State law. SB
1301 accomplishes that objective. The bill establishes that “every individual possesses
a fundamental right of privacy with respectto reproductive decisions, including the
fundamental right to choose or refuse birth control and the fundamental rightto choose
to bear a child or obtain an abortion.”

Reproductive health is a basic tenant of public health. Access to family planning and
safe abortion services have made dramatic improvements in the health of women in the
United States in the past 30 years. Maternal deaths from unsafe abortions have become
extremely rare. The California Reproductive Privacy Act helps ensure that this
accomplishmentwill continue in California. The Bill's author and 16 co-authors,
including Assemblyman Fred Keeley, seek local supportfor SB 1301.

Itis, therefore, RECOMMENDED that your Board:

1. Adopt the attached Resolution supporting SB 1301 and direct the Chairman of the
Board to convey that support to the Honorable Gray Davis, Governor of California.

Rama Khalsa, Ph.D.
Health Services Administrator

Attachments: SB 1301, Bill text and Fact Sheet

cc: County Administrative Office
County Counsel
HSA Administration
County Public Health Commission
County Women’s Commission
County Children’s Commission

RECOMMENDED :

/

o

SUSAN A.~MAURIELLO
County Administrative Officer
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BEFORE THE BOARD OF SUPERVISORS
OF THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA

RESOLUTION NO.

On the motion of Supervisor
duly seconded by Supervisor
the following resolution is adopted.

RESOLUTION SUPPORTING SB 1301 (KUEHL) RELATING TO REPRODUCTIVE
PRIVACY ACT

WHEREAS, the United States Supreme Court's landmark Roe v. Wade decision of
1973 and the subsequent California Supreme Court case People v. Barksdale have
rendered the California Therapeutic Abortion Act of 1967 unconstitutional and obsolete;
and

WHEREAS, the California Therapeutic Abortion Act has not been repealed by the
California Legislature; and

WHEREAS, a reproductive privacy law that mirrors respect for the Constitution and
desire for reproductive freedom is needed in California; and

WHEREAS, the role of health care providers relative to reproductive services should be
clarified and made consistent with their current legal scope of practice in California; and

WHEREAS, the health of women in California is linked to access to reproductive health
care services without barriers; and

WHEREAS, Senate Bill 1301 has been introduced in the California legislature and has
gained wide support among health care organizations and California legislators; and

WHEREAS, Senate Bill 1301 would enact a Reproductive Privacy Act that would
establish legislation to remove antiquated State law, clarify the current scope of practice
for medical care providers and reaffirm individual rights for reproductive freedom and
privacy in the state of California.

NOW, THEREFORE, BE IT RESOLVED AND ORDERED, that the Board of
Supervisors of the County of Santa Cruz, hereby supports Senate Bill 1301 and urges
the Honorable Gray Davis, Governor of California, to sign into law Senate Bill 1301.

PASSED AND ADOPTED, by the Board of Supervisors of the County of Santa Cruz,

State of California, this day of , 2002 by the following vote.
AYES: SUPERVISORS
NOES: SUPERVISORS
ABSTAIN: SUPERVISORS

Chairperson of the Board
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ATTEST:

CLERK OF THE BOARD

APPROVED AS TO FORM:

Assi;(ant Cott(yt/ Counsel

Distribution:

County Administrative Office
County Counsel

HSA Administration

County Public Health Commission
County Women’s Commission
County Children’s Commission
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SENATEBILL No. 1301

Introduced by Senator Kuehl

January 18,2002

An act to amend Section 2253 of the Business and Professions Code,
to add Article 2.5 (commencingwith Section 123460) to Chapter 2 of
Part 2 of Division 106 of, and to repeal Sections 123400, 123405,
123407,123410,123415, and 1234300f, the Health and Safety Code,
relating to reproductive privacy.

LEGISLATIVE COUNSEL‘S DIGEST

SB 1301, as introduced, Kuehl. Reproductive Privacy Act.

(1) Existing statutory law, the Therapeutic Abortion Act, contains
various provisions regarding abortion, including a requirementthat an
abortion may only be performed by the holder of a physician’s and
surgeon’s certificate, under specified conditions. The act also includes
requirements that prior approval be obtained for each abortion by a
committee of medical staff, with specified membership, who must
determine either that continuation of the pregnancy would impair the
physical or mental health of the mother, or that the pregnancy resulted
from rape or incest. Existing law defines “mental health” for these
purposes.

Certain provisions of the act, including, but not limited to, the above
requirements relating to medical committee approval for abortions, and
the statutory definition of mental health, have been held
unconstitutional by the courts.

This bill would delete the above provisions of the Therapeutic
Abortion Act, among others, including the name of the act. The bill
would enact the Reproductive Privacy Act, which would provide that
every individual possesses a fundamental right of privacy with respect
to reproductive decisions, including (A) the fundamental right to
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choose or refuse birth control, and (B) the fundamental right to choose
to bear a child or obtain an abortion.

This bill would provide that the state shall not deny or interfere with
a woman’s fundamental right to choose to bear a child or obtain an
abortion prior to viability of the fetus, as defined, or when necessary to
preserve her life or health. The bill would specify the circumstances
under which the performance of an abortion is deemed unauthorized.

(2) Under existing law, the procuring or aiding, abetting, attempting,
agreeing, or offering to procure an unauthorized abortion constitutes
unprofessional conduct of a licensee under the Medical Practice Act,
absent compliance with the Therapeutic Abortion Act.

This bill would instead deem it unprofessional conduct to fail to
comply with the Reproductive Privacy Act in connection with the above
activities.

(3) Under existing law, a person is criminally liable, and subject to
possible imprisonment, if he or she performs or assists in performing
a surgical abortion if he or she does not have a valid, unrevoked, and
unsuspended license to practice as a physician and surgeon, or other
certificate that authorizes him or her to perform or assist in performing
a surgical abortion.

This bill would instead provide that a person is criminally liable, and
subject to possible imprisonment, if he or she performs or assists in
performing a surgical abortion if he or she does not have a valid,
unrevoked, and unsuspended license to practice as a physician and
surgeon, or if he or she assists in performing a surgical abortion without
a valid, unrevoked, and unsuspended license or certificate obtained in
accordance with some other provision of law that authorizes him or her
to perform the functions necessary to assist in performing a surgical
abortion. This bill would also create a state-mandated local program by
extending criminal liability to a person who performs or assists in
performing a nonsurgical abortion without the appropriate licensing or
certification.

(4) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

99
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The people of the State of California do enact asfollows:

SECTION 1. Section 2253 of the Business and Professions
Code is amended to read:

2253. (a) Fhe—Failure to comply with the Reproductive
Privacy Act (Article 2.5 (commencing with Section 123460) of
Chapter 2 of Part 2 of Division 106 of the Health and Safety Code)
inperforming, assisting, procuring or aiding, abetting, attempting,
agreeing, or offering to procure an illegal abortion constitutes
unprofessional conduct; i : i :

(b) (1) A person is subject to Sections 2052 and 2053 if he or
she performs or assists in performing a surgical abortion, and at the
time of so doing, does not have a valid, unrevoked, and
unsuspended license to practice as a physician and surgeon as
provided in this chapter, or dees-nethave-a if he or she assists in
performing a surgical abortion and does not have a valid,
unrevoked, and unsuspended license or certificate obtained in
accordance with some other provision of law that authorizes him
or her to perform e the functions necessary to assist in performing
a surgical abortion. _

(2) A person is subject to Sections 2052 and 2053 if he or she
performs or assists inperforming a nonsurgical abortion, and at
the time of so doing, does not have a valid, unrevoked, and
unsuspended license to practice as a physician and surgeon as
provided in this chapter, or does not have a valid, unrevoked, and
unsuspended license or certificate obtained in accordance with
some other provision of law that authorizes him or her to perform
or assist inperforming thefunctions necessaryfor a nonsurgical
abortion.

SEC. 2. Section 123400 of the Health and Safety Code is
repealed.

SEC. 3. Section 1232105 of the Health and Safety Code is
repealed.
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17  @&)yThe-pregnaney-resulted-fromrape-orineest:
18  SEC. 4. Section 123407 of the Health and Safety Code is

19 repealed.
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36  SEC.5. Section 123410 of the Health and Safety Code is
37 repealed.
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SEC. 6. Section 123415 of the Health and Safety Code is
repealed.

SEC. 7. Section 123430 of the Health and Safety Code is
repealed.

25 this-artele:

26 SEC. 8. Article 2.5 (commencing with Section 123460) is
27 added to Chapter 2 of Part 2 of Division 106 of the Health and
28 Safety Code, to read:

30 Article 2.5. Reproductive Privacy Act

32 123460. This article shall be known and may be cited as the
33 Reproductive Privacy Act.

34 123462. The Legislature finds and declares that every
35 individual possesses a fundamental right of privacy with respect
36 to personal reproductive decisions. Accordingly, it is the public
37 policy of the state of California that:

38 (@) Every individual has the fundamental right to choose or
39 refuse birth control.
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(b) Every woman has the fundamental right to choose to bear
a child or to choose and to obtain an abortion, except as specifically
limited by this article.

(c) The state shall not deny or interfere with a woman’s
fundamental right to choose to bear a child or to choose and obtain
an abortion, except as specifically permitted by this article.

123464. The following definitions shall apply for purposes of
this chapter:

(@ “Abortion” means any medical treatment intended to
induce the termination of a pregnancy except for the purpose of
producing a live birth.

(b) “Pregnancy” means the human reproductive process,
beginning with the implantation of an embryo.

(c) “State” means the State of California, and every county,
city, town and municipal corporation, and quasi-municipal
corporation in the state.

(d) ““Viability” means the point in a pregnancy when, in the
good faith medical judgment of a physician, on the particular facts
of the case before that physician, there is a reasonable likelihood
of the fetus’s sustained survival outside the uterus without the
application of extraordinary medical measures.

123466. The state may not deny or interfere with a woman’s
right to choose or obtain an abortion prior to viability of the fetus,
or when the abortion is necessary to preserve the life or health of
the woman.

123468. The performance of an abortion is unauthorized if
either of the following is true:

(@) The person performing or assisting in performing the
abortion is not a health care provider authorized to perform or
assist in performing an abortion pursuant to Section 2253 of the
Business and Professions Code.

(b) The abortion is performed on a viable fetus, and both of the
following are established:

(1) In the good faith medical judgment of the physician, the
fetus was viable.

(2) In the good faith medical judgment of the physician,
continuation of the pregnancy posed no risk to life or health of the
pregnant woman.

SEC.9. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because
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the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIII B of the California
Constitution.
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SB 1301 (Kuehl)
The Reproductive Privacy Act

CO-SPONSORS and SUPPORTERS:

Anterican Association of University Women, California = American Civil Liberties Union = American
College of Obstetricians and Gynecologists I X, = California Abortion & Reproductive Rights Action
League = California Family Health Council = California Medical Association = California National
Organizationfor Women = California Nurses Association = Hadassah = League of Women Voters of

California = Planned Parenthood Affiliates of California = California Commission on the Status of
Women =

The Bill: The Reproductive Privacy Act is a contemporary law governing abortion in California,
which replaces the antiquated and unconstitutional provisions of the Therapeutic Abortion Act of
1967°. The bill accomplishes four primary objectives for Californians:

Provides Women Greater Access to Earlv Non-Surgical Abortion Methods

e SB 1301 will increase access to this safe and early method of abortion by allowing mid-
level practitioners, pursuant to their current scope of practice, to provide mifepristone
(RU-486) under physician supervision.

Clarifies the Roles of Health Care Professionals

= SB 1301 updates the Business and Professions Code to reflect current abortion practices
which permit healthcare providers, acting within their existing scopes of practice, to both
perform and assist in the performance of surgical and non-surgical abortions.

Deletes Unconstitutional Provisions of The Therapeutic Abortion Act

¢ SB 1301 deletes language in current state law that has been found unconstitutional in
either the state or federal courts. The Reproductive Privacy Act reflects California’s
current status as an innovative leader in ensuring its citizens have the freedom to exercise
the constitutional right to make decisions regarding their own reproductive health.

Reaffirms Privacy Rights Established By Roe v. Wade

e SB 1301 reaffirms the United States Supreme Court’s 1973 Rue v. Wade decision, which
established a woman’s legal right to choose an abortion. The Reproductive Privacy Act
confirms California’s commitment to the rights set forth in the Supreme Court’s historic
Rue ruling. With the composition of the Supreme Court likely to change soon,
Californians, now more than ever, need to protect their constitutionally guaranteed right
to reproductive privacy.

! Health & Safety Code Sections 2590-25954, now codified at Health & Safety Code Sections 123400-123450
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The History
In 1967, Governor Ronald Reagan signed the Therapeutic Abortion Act, which expanded legal

abortion in California under restrictive criteria. Most of those restrictions were subsequently
ruled unconstitutional in the 1972 California Supreme Court case People v. Barksdale .

The United States Supreme Court issued its landmark Roe V. Wade’ decision in 1973, bolstering
California’s recognition of abortion as a privacy right guaranteed by the Constitution of the
United States.

Though Roe and Barksdale have rendered much of the Therapeutic Abortion Act obsolete, the
Act itself has never been repealed by the Legislature. The end result is a cryptic, often
inconsistent abortion code that is laden with constitutional problems.

Why Now?
The Reproductive Privacy Act will provide women greater access to early abortion

methods like mifepristone (RU-486) by eliminating arbitrary barriers that currently
impede the ability of qualified health care professionals to treat patients in the area of
reproductive health.

It is imperative that California clarifies in the law precisely what reproductive privacy rights the
women of this great state enjoy. The Reproductive Privacy Act will ensure that California has a
constitutionally sound abortion law that would protect privacy rights, now and in the future.

SB 1301 will ensure the safety of reproductive health care while eliminating the stigma the law
has historically placed on the option of abortion services.

Summary
The citizens of California deserve a reproductive privacy law that mirrors their respect for the

Constitution and desire for reproductive freedom.-In that spirit, the Reproductive Privacy Act
offers California a unique opportunity to once again take on the role of leader in the national
forum on the issue of reproductive choice.

2 People v. Barksdale, 8 Cal. 3d 320 (1972)
* Roe v. Wade 410U.S. 113 (1973)



