
36 BRENNAN STREET WATSOWLLE, CA 950761 I 
TEL: (831) 722-9292 FAX: (831) 722-3139 

' 

email: info@pvwma.dstca.us www.pvwma.dst.ca.us 

October 19,2007 

Ms. Elle Pirie 
Second District Supervisor 
Santa Cruz County Board of Supervisors 
701 Ocean Street, Room 500 
Santa Cruz, CA 95060 

Re: October 16,2007 Discussion of Pajaro Valley Water Ma a 
Agency's Options by Bruce Laclergue, General Manager 

ement 

Dear Ms. Pirie: 

Enclosed, in response to your request for documentation of some of the issues touched upon 
by Bruce Laclergue, our General Manager during his presentation earlier this week to the 
Santa Cruz County Board of Supervisors, are copies of the following PVWMA Board 
agenda items: 

- 

* June 20,2007 - Action Item 5E: Consider Implementing a Proposition 
2 1 8 Compliant Approval Process to Establish a Groundwater Charge; 

July 18,2007 - Action Item 5C: Continued discussion on Implementing a 
Proposition 21 8 Compliant Approval Process to Establish a Groundwater 
Charge; and, 

ieptember 5,2007 - Item 4A: Further consideration of potential revenue 
alternatives in event of adverse result in validation action. 

__ - ______ ___ ________- 
0 

0 

Also enclosed for your complete information are typewritten notes of Bruce's presentation. 

Enclosures: as noted 

Copy (w/enclosures) to: 
Janet K. Beautz, Chair 
Santa Cruz County of Supervisors 
Bruce Laclergue 

-1-  
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DATE: June 14,2007 
MEETING OF: June 20,2007 
TO: Boqd of Duectors 
FXOM: General Manager 
RE: ACTION ITEM 5E: Consider Implementing a Proposition 213 Compliant 

Approval Process To Establish a Groundwater Charge 
L 

BACKGROUND ‘, 
At the June 6,2007 Board Workshop, under discussion’related to the adverse ruling by the Court of 
Appeal, the matter of developing a Proposition 218 compliant groundwater charge that would 
compIement the Agency’s existing augmentation charge was also discussed. Counsel sudsequently 
prepared supplemental information on the Proposition 2 18 appmvd piocess for the Board to consider 
with this action. The information from Counsel i s  attached to this memo. 

prepared by Counsel, staff would recommend that Board consider moving forward with a process set 
forth in Article XID D of the California Constitution for fees ox charges for “property-related” water 
service. This procedml approach entails providing 45-days maiied notice and conducting a public 
“majorjty protest” hearing. The other would involve the additional step of seekjng an affirmative 
majority vote of the owners of pwcels subject to the charge. Under Rmposition 218, tkis additional step 
is required for property related fees or chaxges other than those for “sewer, water or refuse collection 
services .7’ 

1 

I 

groundwater management programs aud practices outlined in the Revised Basin Management Plan 
constitutes provision of water service, as set forth in Proposition 218, thereby exempting the charge from 
the majority voter approval requirement applicable to property related fees and charges generally. The 
Board could voluntarily conduct a rnajoity vote process in lieu of the less burdensome “fiajority 
protest’’ approach but this is likely not required. The Counsel. memo clearly provides a rationale, based 
ofi statutory interpretation, for concluding that the majority protest process would be legally defensible, 
and it would clearly be the easier of the two processes to implement. 

It was further discussed at the workshop meeting that the Board create a task force to build consensus on 
the sbructure of a proposed charge, the amount of revenue that the Agency would need on an annual 
basis, and hence the appmpriate groundwater charge to consider. Staff will bring this matter forward as 
a discussion item at the next meeting of the Board. 

0000035  
- 2 -  
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FISCAL IMPACT 
The administrative cost of implementing a F’roposition 218 approval process, including the cost of 
providing notice to affected property owen ,  will vary depen~dg on the approach selected. 

RECOMMENDAmON 
Staffrcxonimends that the Board d&ct.staff to move forward with initiation ofa PropoSition 218 
compliant ‘majority protest” procedural appm;i;ch to address establjshing a groundwater charge that 
complements the Agency’s existing augmentation charge. 

Counsel‘memo dated June 14,2007 

, 

ATTACHMENT 

_- ._ ........ . . . . . . . . .  _.-_ ____-- ~ - -- -- . . . . . . . . . . . . .  . . . . .  -.-.,. . -. . . . . . . .  ... ..,. ___ ,___ . .  . . . . . . . . . .  __-___._----------. - - -  
I . .  
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MEMORANDUM 

TO: Bruce Laclergue, P W M A  General Managw 

RE; ACTION- XTEM 5% Consider lmplemehng A pro psi ti at^ 21.8 CmpBah€ 
\ . Approval Process TO Establish A G-roundwater Charge 
I 

This  memorandum is being provided in anticipation of the Board of Directors' potential 
consideration of a pxocess for moving forward a Proposition 21 8 compliant groundwater charge, 

determined that i t Was bound by the Supreme Court's decision in Bighorn-Desert Yzew Vafer 
Agency Y. Ve@Z to conclude that the charge is a ''property related fee 01 charge" as treated in 
California Constitution, Article Xm D, subd. 6. 

Regardless of the outcome of the validation action, i t  w h l d  seem unlikely under any scenario 
that the augrnatathn charge will ultimately be deemed a tax, subject to the voter approval 
requirements of Article XUI C ,  or an assessment subject to Article Xm D, subd. 4. Accordingly, 
while the Court of Appeal decision leaves many questions unanswered, the decision does present 
a roadmap o f  sorts for moving forward with a Proposition 21 8 compliant "property related fee or 
charge" process.purmant to M c l e  Xm D, subd, 6.' 

I 

1 Procedurally, Article 13D requires the proposing agexlcy to identify parcels upon which the charge wiD 
be jn-~posed, and to conduct a public hearing. (AH. 130,§ 6, subd. (a)(]).) The hearing must be preceded 
by at least 45 days written notice to flectkd 0 ~ ~ e . r ~  setting forth, among otber things, a "calcuIat[ioraj" of 
"[tJhe amount of the fee or charge proposed to bc imposed upon each parcel _ _ _  ." (&id.) If a majoriv of 
affected owners file %rittea. protests at the public hearing, "the agency shall not impose the fix or cbarge." 
(Art. 330, j (5, subd. (ia,l(Z).) Moreover, unless the charge is for "mva, water, [or] refhe  coUectim ) 

00- '~03'7 
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Bruce Laclague, General Manager 
I June 14,2007 
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Proposition 218 prohibits the imposition of fees or charges for property related water services if, 
after the requisite notice i s  given and hearing conducted, written protests are filed by a majority 
of the owners of parcels identified for imposition of the charge. Property related fees or charges 
for purposes other than sewer, water or reficse collection services must fiuthermore be apprwed 
by a ?najority ofthe property ownu-s ofthe property subject to the fee or charge“, i.e., by an 
afhnative majority vote. As discussed at the last meeting, one of the questions left uuanswad 
by the Court of Appeal in PJWM4 v. Amrhein is whether the augmentation charge would be 
exempt fiom voter approval requirements under the exemption for “sewer, water, and r e h e  
collection ~exVice~”. Althougb the Court of Appeal essentially found that it was unnecessary to 
resolve this issue in order to render its decision, there art3 good arguments for concluding that this 
exception would apply. For instance, while the term “water service” is not defined in Proposition 
21 8, the Proposition 21 8 Omnibus Implementation Act (Cal. Govt. Code $53750, et sq.) defines 
“water” as “my system of public hpIovernents intended to provide for the production, storage, 
supply, treatment, or distribution of 

, 

The projects and programs described in the 

Obviously, any proposed gromdwata charge would be much more likely to suxvive a majority 
protest bearing than garner approval by a majority of p r o m  owner owners who choose to 
return a ballot for the same charge. Accordingly, there are distinct advantages to choosing the 
“majority mtest” option. Moreover, while the lack of voter approval has frequently been cited 
as the basis for opposing tbe augmentation charge, the fundamental phjlosophical difference 
between suppoiten and opponents ofthc charge is not over whether the charge should be 

the problah (all groundwater users), or borne exclusively by those who are &sing the effects 
of overdraft (Coastal us-). Given this philosophical &$de i t  i s  reasOnably likely that any 
revenue mechanism that seeks to spread tbe cost of gkundwater management throu&out the 
basin Will be chalkaged in couxt, with tbe focus of such challenge being whether chage is in 
compliance with the substantiye req*ements ofPmposition 23 8 However, the Agency would 
have a number of strong arguqenQ in its favor io defense of such a challmge 

serVices,” “no properly related fee clr charge shall be imposed or bmascd unless and [it] is submitt& and 
approved by a majority vote of the property o~vx~ers of the pwperty subject tcI the fee or charge or, at the 
option of thc agency, by a two-thh3.s vote of the electorate residing Ur. the a f f i t e d  m a . ”  (Art. 13D, § 6, 
subd. (c).) . 
2 Proposition 21 8 imposes the following substadve requirments: (1) Revenues derived h m  the,fee or charge 
shall not exceed the f3nds required to pro&de rhts property related service. (2) Revenues derived from the fee OF 
charge shd aot be used for any purpose other &an that for which the fee Qr charge vas imposed. (3) The amouut of 
a fee ur chirge impOsed upon any parcel or person as an incident of prp’opaty o,mship shall not exceed the 
proportional cost ofthe service attriiutable to fhe parcel. (4) No ke‘pr charge maybe imposed for a service unless 
h a t  service is actually used W, or immediately available to, tbe o&er o f  the property in question. (5) No fee or 
charge may be imposed fa general governmental services including, but not lirdted to, poljce, firt, ambulance OT 
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Bruce Laclergue, GeneralManagex 
j June 14,2007 

Page 3 

Aside fiom the decision of whether to utilize a majority voter approval process, development of 
complementary, Proposition 218 compliant, groundwater charge will present a numbex of 
questions and issues that must be addressed, and which will also provide opportunities for 
consideration of alternatives to the existing augmentation charge.’ 

For instance, under the current augmentation charge, the ultimate mponsibility for paying the 
charge rests wizh the owner of the well h m  which gromdwatcr is extracted. Applying &e 
procedures of Prop. 218 for property related fees or charges, this would mean that a protest (or 
vote) submitted by the owner of a well serving a single residential parcel would carry the same 
weight as #at of the omer of a well serving a large public water supply system. On the other 
hand, the owner of a xesidence served by a municipal water purveyor would have no opportunity 
to participate.’ In this regard, a single protest (or vote) per parcel process seems to give UnfaiT 
weight to the owners of residential wells, at the expense of owners of large water production 
facilities for agricultural and municipal purposes. In developing a complementary charge, 

_ _ _ _  - - - - ~ considerationmay _.._ ~ _ _ _ _  be - given - - - to ---- oroxdggaotice - -  -- a n d m ~ P % m ~ : w a - -  - - -- -- - -- - --- prop- OWiiiFs”GE6 ’i%E”~6*8wZ*, il61,fljiiS“t Those wxo ofvli- w’;;pxs. 

Additionally, development of a complementary charge fox groundwater use may provide an 
opportunity to explore alternative rate structures, such as: ( 1 )  differential charges for agricultural 

conservation; or (3) differential charges based on superior groundwater rights. Of course, the key 
to development of a successful charge will be to craft one that is fair, capable of garnering 
substantial (if not majority) public support, and reasonably likely to withstand a legal challenge. 

I > versus municipal or industrial uses, (2) development of a tiered fee structure to encourage 

-.fhp--- Thjs Will prFent a c o s s i m M Q ~ w X 1 . e .  _ _  chaUe - n g c t a a y m a s s q n e d - k y  _ _  _ _____  - -  - - ~ I  . - - I  

s t r u m .  

I will be happy to respond to questions or comments at Wednesday’s meeting. 

Sincerely, 

/sf 
Anthony P. Condotti 
General Counsel 

11- SeXVices, where thc service is available 70 thc public at large in substantially the same mamw as it is to 
pl-opefty omm. 

3 Ironically, thc Court of Appeal’s determination that the augmentation chargc is ‘>roperty-rclated” was hcavily 
inf€ueaced by the hct that approximately 80% of thc wells in the aajaro Vallcy rn for residential properties, e m  
though thesc WefIs account for only about 5% of ovwdl groundwater consumptim i 
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DATE: July 12,2007 
M E E m G  OF: July 18,2007 
TO: Board of Diiectors 
RXOM: General Manager 
RE: ACTION XTBM 5C: Continued discussion ornXmpfemeating a Proposition 218 

Compliant Approval Process To Establish a Gnnmdwater CMbe 
.. . -~ I . . .  . 

B A C K C R O W  . 
At the June 6,2007 Board Workshw, under discussion related to thk adverse ruling by the Court of 
Appeal, the matter of developing a Proposition 21 8 compliant groundwater charge that would 
complement the Agency’s existing augmentation charge was also dkmssed. Counsel subsequently 
prepared supplemental information on the Proposition 21 8 approval W s s  for the Board to consider 
with this action. The information from Counsel is attached to this memo. 

The infomation fiom Counsel identifies two approaches, which if successful w 

prqmed by Counsel, staE would recommend that Board consider moving fonvard wjth a process set 
forth in Article Xm D of the California Constitution for fees or charges €or “property-related” wata 
service. T h i s  procedural approach entails providing 45-days mailed notice and conducting a public 
“majority protest” hearing. The other would involve the additional step of seeking an affirmative 
majority vote of  the owners o f  parcels subject to the charge. Under Proposition 21 8, this additional. step 
is required for property related fees or charges other than. those for ‘‘sewer, water or refuse collection 
services.” 

emwe Pwosit iop -__-_ - ,.-_-__ - 
- ~ ~ o = T F ~ ~ s ~ s &  a-pi idi -..’&fiew.-~-*~o~&at;oh-. ~ 

- _--- - 

\ 

- - --_ c __- -  - - -- - . _ _ _  - - _ _ c _ I _ _  ______-- - ^-___.. -. - --I - --- - -_- - ---.- -- - - --- - - - - ~ - _- 
. .- -- Tx-nmp13~ p r o ~ ~ p ~ ~ ~ ~ Z ~  ~ c ~ ~ ~ ~ a O ~ ~ i ~ ~ ~ ~ ~ ~ w h ~ - ~  &pi&zt&dn-Gf ;i;k 

groundwater management programs and practices outlined in the Rmksed Basin Management Plan 
constitutes provision o f  water service, as set forth in Proposition 2 18, thereby exemptiug the charge from 
tbe mjo~ty voter appmvd requirement applicable to property related fees and charges generally. The 
Board could voluntarily conduct a majority vote process in lieu of the less burdensome “majority 
protest” approach but this i s  likely not required. The Counsel memo clearly provides a rationale, based 
on statutqy interpretation, for conchding that the majority protest process would be legally defensible, 
and it would clearly be the easier ofthe two processes to implement. 

It WEIS M e r  discussed at the workshop meeting that the Boafd create a .task Eorce to build consensus on 
the structure o f  a proposed charge, the amount o f  revenue that the Agency would need on an annual 
basis, and hence the appropriate gomdwatet charge to consider. Staffd l  bring this matt= forward as 
a discussion item at the next meeting of the Board. 

. 

- 
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, 

' 
I .  

FISC& TMPACT 
The admiaistrative cost of implementing a Proposition 21 8 approyalpmcess, iiicluding the cost o? 
providing notice to affected property owners, will vary depending on-rthe approach selected. 

RECOMMENDATION 
~ ~ r e ~ o m ~ n e n d s -  -the Bo& direct staff to m o v e e !  Q 

compliant "majority protest" procedural approach to address estabkdiing a groundwater char$e that 
complements tbe Agency's existing augmentation charge. 

. -  - = _  \ . .  . \ .  

ATTACHMENT 
Coumi?l memo dated July 12,2007 

> .  

. .  

. _  - -- .................. - - - . 
. .  
' f  

#. 

. . . .  . _  

. .  : 

. .  

. . . .  
. . .  

. .  
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TO: 

PROM: Anthony P, Condotti, P V W A  (3eneral Cowlset . 

DATE: July 12,2007 

RE: ACTION ITkM 5C: Contiuued Discussion On I . u q d a w  A Proposition 2 IS . 
Coropliant Approyal Pxocess T o  Fstablish A O~OUIM~W&~T Charge 

-_--_- _-___--_-I- ---_- -.--. - - - _. - - -* -- ~ - - _  __ - - __ --- -----------_ - - _ -  - - .-“ __ - - -  --.-_ --.- . 

This is a follow-up to the memar&dum f povided in a d w m  ofthe?me 20” agenda item 
&ping the possibility of moving forward with a Proposition 21 8 csmpliant groundwater 
charge based OD. the pvisjons of Cal&rnia C~mtit~tioa M c l e  mz subd 6 pertaining to 
‘buperty-related fees or charges.“ . It i s  my uadmbncling that &e Board wiU continue this 
discussion fd the Jdy 1 8’h business meeting, with a follow-up discussion at the August business 
meeting to explore a rnuge of potential nltemat iw for finding the Agency’s Basin IvIanaopnent 
projects. 

I 

In my opinion, however, thcrc arc a numkr  of strong arguments that amit charge imposed on 
pmndwater pumping and used to fund implementation ofthe Revised BMPwould satisfy the 
substantive xequixmmts o f  Proposition 21 8 refating to “property-rad fees or charges”. 

Undar Proposition 21 8, kes or charges for property-related “sewer, -a, or refusc collection 
m-vicos’’ are subject to a majority protest (as opposed to an affbxmw rnajarity votc, which is 

.! 
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': Bruce Laclergue, General Maneer 
July 12,2007 

-Page 2 

@red for dl other property-related fees or charges). While the term %ab 9 e r v j M  is not 
defined in Proposition 21 8, the Propition 21 8 Omnibus Implementation Act (Cal- Go-. Code 
953750, et seq.) defines "mter" as "any system of public improvements intended to @de for 
the production, storage, supply, trcatrnent, m distribution of water" The pjjects and programs 
described in the Agenky's Kevised Basin ;Managqea Nan, and funded by the augmentation 
charge, m l d  seem to clearly fill within this definition. 

Therefore, there agpears to be a sound kgai basis for concluding that s-groundwatex pumping 
chmge adopted puraumt to a majority protest process would satisfy the requirements af 
Proposition 218, provided that thc other substantive requirments cam be met. AccordiTlgly, this 
memorandum exmines those requiremmb as follows: 

- 

This requirement is self-explanatory. 

0 0 0 0 0 3 6  
- 1 0 -  
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-I f Bruce taclergw, G e d  Manager 
July 12,2007 
Page 3 

Thexe is an intetesting distinction in Proposition 218 between the su'trstantivempirements 
applicable to a s w s m a  m u s  property dated fees or charges. SpxificaUy, Propasition 21 8 
stat& that that 'ho assessment shall be imposed on any parcel which exceeds the reasonable cost 
oftheprqmrtima[.special ben@t cq#ien-edon i h a A F e l  
amomt of a property related fec or c h q c  must not exceed the pmportiond cost o€the sewice 
"attribufuble lo" the parcel. For purposes of implementing a basixlrwide groundw&x pwnphg 
charge, this distinction would appear to be of critical hportmce. @I the one hand, although the 
projects and pxograms demibed m the Revised BIVIP, as outlined above, b e  a basin-wide 
bmefit, the specific methods for achieving a batmeed groundwater basin clearly have a mme 
direct effect on properties that receive supplmeml watej. Therefaxq it woufd be difficult to 

the assessmefit] .- By contrast, the 

. 

other h d ,  the cost of balancing the grgmdwater basin "attucbutable m'' a pard ofpraperty cm 
be directly comhted to the amount of groundwater emacted fkom aoPcll on the parcel. 
Accordbgly, there appears ta be a veq stmngargument that n unit b e d  groundwater pumping 
charge used to f kd  projects desi@ to &tim the&cts of gfwmdwnter overdraft does not 
exceed the proportional cost ofthe service "attrjbuBble to" the parc4 even of the parcel in 
quesdcm does not receive o direcr "special benefit" proportional to &e amount of  the charge. 

4. Nofee or charge may be Wposed for a Service u n k s  ihnt service is 

in gudor i .  

_ .  .-_ - _ _  & __ - 
,_______ . - _--.- . - - ---- - - -- - -_ - * @ m e w -  -----.- -L-:&- - _-_ - -I-...-.- --- - 

SInce the purpose ofthe projects outlined in the Rwisd BMP is, geawdly, to bdance the 
groundwater basin and, more specifically, to mittgate the efkcts of basin-wdc overqmrnping, it 
follows that any person tbat pumps graundwater is using and bewfiaing fiom the service fmded 
by -the aUgmmeaton chargs--balan~ the gmundwater basin, and would likewise benefit fTam 
a complementary charge. 

5. No fee or clmrge rmy be imposed for general governmental services 
itrdudhg, bzzi not Z M e d  lo, police,/ire, ambulanceor lfirury servfces, 
where the service is avnihbk to ike public at large &a srrbiwriiulcj, flte 
same manner as it is hprope~& owners. 

Unlike police, fire, ambulance, library ur similar services, the use of groundwater 3s not genmdly 
available to the public at large: in the s m e  manner that it is available to property owners- Rather, 
groundwater is generally only available: (1) a p p q  owner or tenant who exhacts the water 
from a well, as in a mal residential or agricultural user, (2) B property ownex or tenant who 

t , 

- 1 1 -  
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B m x  Laclczgue, General Manager 
July 12,2007 
Page 4 

receives watm at hi3 or her residence OT place of business,' or (3) a person who receiva water 
service provided 85 a courtesy by appcrpexty owner of terrrmt. Unlike se~ceapmvided by, for 
e~amp18, polj~a or fire ~ s s ,  a person k not able to avd  hims&op hae l f  of the basin's 
grodwater supply simply by baing pment within tbe boundaries ofthe Agency and displerYing 
a need fQ1 mkr. 
Based on the foregoing, thm a p p m  to be E strong argumbt that B c b m p I e m w  gronndwater 
p w i n g  charge that is adoptea pursuant to the procedural require+ of ~roposition 21 8 
would meet fhe substantive requiremat-s of Pnpsition 21 8 f i r  prope;rty-related fees and 
charges. 

1 witf be bappy to respondlo questions OY cwnments at Wcdnasday'smeehg- 
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FMAL ADMIN@ABC-LAW.COM 

TO: Biucs: Laclergue, PVWMA General Manager 

FROM: Anthony P. Condotti, RVWMA Gm,eml Counsel 

DATE: June-2-0,2007 . .  
_I_________._._______--.x..___- - ., _.___ - -..,._____..___L_L______ -.1- __--___-c_-_c_______-__^___ 

- .  . . .  . . . . .  ~ _ _ _  .. . . . .  , __- .  - .. . - . . 

RE: ACTION ITEM 5E: Continued discussion on hpiementhg A Proposition 21 8 
Compliant Approval Process To Establish A Groundwater -Charge 

i This memorandum is being provided in. anticipation of the Board of Directom' potential 
consideration of a process for moving forward a Proposition 21 8 compliant groundwater charge, 
pending the Agency's challenge to the adverse ruling by the Sixth Appellate District in the 
Validaticm Actioo (PVWMA v. Amrhein)- As discussed at the last meeting, the Court of Appeal 

California Constitutionj M c l s  Xm D, subd. 6. 

Regardless of the outcome of the validation action, it would seem unlikely under any scemrio 
W the augmentation charge will ultimately be dwmed a tax, subjed to the voter approval 
requiments of  Article XlIl C, or an assessment subject to Article Xm D, stibd. 4. Accordingly, 
while the Court of Appeal decision leaves many questions unanswered, the decision does present 
a roadmap of sorts for moving forward with a Proposition 21 8 compliant "property related fee or 
charge" process pursuant to Article Xm D, subd. 6-' 

3 Procedwly, Article 13D requim the prOposing agency to identify p m l s  upon which the kharge will 
be imposed, and to cortduct a public hearing. (Rtz. 1 3 0 , j  6, subd. @)(I).) The hearing must be preceded 
by at least 45 days w-ritten notice $0 affected m e n  setting forth, among &ex things, a "dculat[ionJn of 
"[tlhe amout of the fee orsharge proposed to be imposed upon each parcel ... -" (Ibid.) E a  majority of 
affected owflefs file writtea protests at the public hearing, "the agency shall not impose the fee w charge." 
(Art. 13D, ,f 6, subd. (a)(2).) Moreover, unless the charge b for "sewer, water, [or] refuse collection 
services," "no propezty related fee or charge shall be imposed or increased unless and {it] is submitted and 
approved by a majority vote of the property owners of the property subject to the fee or charge or, at the 

- 13-'  
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Proposition 218 prohibits the.impo~-m of fees or &ages wr property rela?xd water services F, 
&er the requisite notice is given and heariog conducted, .written ptes ts  are filed by a majority 
of the owners of parcets’idmtified for impition of the charge. Property related fees or charges 
for purposes other rhm saver, watw or rq%se collection services must firrthermore bo approved 
%y a ”majcni@ &.the praperty o m  of the property subject to the fee or charge”, i-e., by an 
affknxdvemCtjdty vote. A9 discussed at the last meeting, one of the questions I& manswed 
by &e Court of Appcd in P W  v. hrrhein is whether the a+rmtatim charge would be 
exempt fiomvoter u p p d  ref lm~ under the eyewptIon for “sewer, mt.m, and i‘tfixs6 
deCttan servkes”. Although the Court of Appeal essp;ritially found that it was m m s q  to 
resolve this issue in order t o  rmder its decisioa, them are good argwmuntti for conclUni tbat tfiis 
exception wodd apply- For instance; w m  the term u w k ~  servicc~” h not &fin& in-Proposithn 
218,tht ~ p o s i ~ m 2 1 8  Omnibua b?~plmmtation Act (Cal. Gout. Code $53750, d seq.) d e h s  
-“%rite? as ‘Lany system ofpublic Impvabents intended to provjde far the pkduchn, stokm 
mppIy, treatment, or distribution of mtex.” The projects and programs descro’bed in the 
W s  Revised Basin Management Plan, and funded by the augmentation charge, would seem 

’ 

- __ -_ ___ - _. - ._ - - ---- 
I -  ”,” ------ - - - 4@@&fp?&py&l&k- 

Obviously, any proposed gr0undwA-m charge would be much more likely to qrvke a rnajdty 
pmtest hearing than gamer *&ppmval by a rnajmity of property omcr owners whd choose to 
return a ballot fbr the same cbarge. Accordingly, there are distinct advantages to choosing &e 
‘bjority p W  option. Moreover, whjk ?he lxk of voter approval has frequdy been cited 
BS the basis for apposing the augmentation chaPge, &e fupdmental phi1mopbica.l djfkrmce 
between  supporter^ and opgoneats of the charge i s  not over whether the cbarge should be 
supported by a majority ofvoters. Mer, the diE&e.nce seems to be over whether fhe cost df 

A 

. 
1 -  

of o~erdmft  (ma&l users). Given this philosophical d&de it is reasonably likely that any 
revenue medgnisn that seeks to spread-the cost of gruunhater mauagernent throughout the 

. basin will be chall~gtx~ in court, with the fo& ofsuch cha~~enge bdng xiixther charge i~ in 
wmpliancswithtbe substansive req$reaents afPraposisioa 218: Howcves, the AgeaGy would 
have a mxmber ofatmng arments  its 3nwr in defense of such a chsllenge. 

I 
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Aside from the decision of  whetha to utilize a major@ voter approval process, development o f  
complemw, hopsition 218 compliant, pundwatm pumpkg cbbp  will p ~ s e n t  a number 
of qucsticnas and issues that must be addressed, and whkh will also provide opportunities for 
consideration of almatives to the existing augmentation charge. 

F O ~  inst;m~e, under the entreat augmentation ckge, tbe dtimate responsibjMy for pa*-& 
charge rests with the ownef of the well fiom which gmmIw=leer is  extracted. Applying the 
procedma of Prop. 218 for property related fee$ or charges, this would mem that s protest (03 
vote) snbmittszd by the o m e r  of a well serving a single residential p a e l  would c&y the same 
weight as fhaf of tho ownerr of a we31 s w h g  a large public water supply system. On the othrrr 
hand, the owner o f  a residence served by a municipal water pur\reyar would have 'a0 opportunity- 
tb ?@ this regard, a single protest (m vote) p a  parcal process sccms to give uofai; 
weight to the owners ofrssidmtial d s ,  at thc expemse ofowners of &e %tar production 
%cilides for agricultural and mUnicjpd purposes. In developbg a compkmmtmy charge, 
Gansideration m q  be given to providing notice, and an oppoxtwity to protest (or vote) to all 

. 

I_ 

. 
. 

- 

__ _- -.-- -- - ~ w ~ ~ & ~ ~ - n & $ & & ( g p & # ~ - w p . &  __ - .- --  .--- - .- -~ I - -- --- -- 

Additionally, devefopmexit of a complematary charge Eor groundwater Use may provide an 
opportunity to explore alternative rate structures, such as: (1) diffimntial charges fox agricd- 
versus municipal ox industrial uses; (2) development of a tiered fee Structure to encourage 
wnsrrvation; or (3) differential chagws based on supel5m gmmdwater rights. Of course, &e b y  
to development of a suwessfd charge wilJ be to craft m e  that is fair, capable of gamering 
substantial (ii not majoIity) public support, and reasonably likdy to withstand a legal challenge. 
This wfll present a Considerable, but worthwhile, cha2lmge to any task force assimed by the 

I . 

..... Board __" __.._..._ to ....... reed ,_.-_ _..,._. .. _<_.- EL riew .. --. .. fix ,-_..,....-.-_..Î  structure. . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . .  .:. . Y . . . . . . . . . . . . . . . . . .  .... -. -. ....... 
_.____&"-"--7> ___..-,__ L . __.___.__I---- - ... .... --..-----.-----"L--.-- 

I will be happy to respond to questions or comments at Wednesdey's meeting. 

Anthony P. Condotti 
Genral Counsel 

'.. 

, 

o o o a o 4 i  
- 1 5 -  - 
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RATE: August 30,2007 
MEETING OF: 
TO: Board of Directors 
FROM: I Genemltounsel 
RE: 

September 5,2007 Board Workshop 

ITEM 4A: Further consideration of potential revenue alternatives in 
event of adverse resqlt in validation action 

. I  
v .  e,,.. 

At ahe JuIy 1 8” meeting the IF0al.d was furnished With a legal analysis supporting the notion of a 
Proposition 21 8 compliant majority protest process for doping a new augmentation charge ordixlance 
to complement or replace the ekisting augmentation charge, dong with the General Manager’s 
recommendation that the Bbdrd move forward with that process pending the final outcome of the 
Validdon adon. The August 22,2007 meeting hcIuded a-@sentadon by attorney Janet M o d g s t a r  
on a range of ptential revenue sobces, including specid taxes, property related fees and &ages, 
assessments, @ .redatg-y fees-- ---. Also at dbe Avgwt -_ 22, io@ mcktintin-&df p r g w t d  _----  =UP*~S~ ---__. _cash - --- 

?sga@mg ~ ~ ~ ~ - a ~ G ~ ~ o n ~ - ~ a i i g ~ ~ ~ ~ i ~ - ~ e - ~ e a r  &=e i’f&e Agency is 
unsuccessful in the pending litigation and a  placement revenue stream is not identified. To ,facilitate 
the Board’s fiu-ther mnsideratfoa. of the Ageficy‘s situation going forward, the folloWjng is a reiteration 
of the alternative financing and xeguIatory options that have been identified. 

Choosing an appropriate course o f  action. would seem to require the Bokd to confiont a threshold policy 
determination as to whether the cost of managing thk groundwater 
those who are sufferiag the eEects of overdraft, Le., water u s a s  in c o d  arewor, aftmtively, should 

------- . . haw--- 

\ 

should be primarily borne by 

based revenue scheme would generally reflect a policy detemhmion to require those affected by 
overdraft to pay for the remedy. The other dtematives would reflect a policy determination that the cost 
of the remedy should be spread axnong all water users who are contributing to fhe overdraft conGtion.. 

1. 

Proposition 21 8 states that that “no assessment shall be imposed on any parcel which exceeds the 
reasonable cost of the proportional special benefit confen-ed on tha tprcd  [by the assessment].” For 
this reason, in order to satisfy the requirements of Proposition 2 1 8, the Agency wouid likely be required 
to ~Ix-uctUre an assessinent-bbasecf tipprpach so as to apply only withh the area lo receive supplq~entd 
water, Le-, within the etrea served by the Coastal Distribution System.’ As noted in Ms. Morningstar’s 
presentation, the procedural requirements of Proposition 21 8 for assessfnents are very difficult to 
overcome, making the likelihood of success for nn assessment-based apprdach doubtful. Actual1y, 
assessments are primarily used in comection with new subdivision projects wbere a single develop&: 
owner approves of an assessment plan to finance infrastructure, and then sells individual parcels already 
subject to the assessment. New UT increased assessments are rare in developed areas. 

, 
Seek Approval Of An Assessment In The CDS Service Area- 

, 

’ Director Eiskmp’s August 29,2007 letter to the Board appears to recopize this ]hifation by his comment urgbg the 
Board fo attempt to “generate support for a rat imal  alloc f benefit which could result in voter approval.” - 1 6 -  

0 0 0 0 U c) 1 
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The process for adopting an assessment is spelled out in Proposition 218. First, an agency proposing to 
levy an assessment must identify dl parcels which md1 have a special benefit conferred upon them and 
upon which an assessment will be imposed. Next, the proportionate special benefit derived by each 
identified parcel must be determined Ln relationship to the entirety of&e capital cost of the public 
improvement, the maintenance and operation expenses of the public improvement, or the cost of the 
senice being provided. Proposition 21 8 phibits the irbposition of an-assessment that exceeds the 
reasonable cost of the proportional specid benefit conferred on the w e 1  to be assessed. Next, the 
Agency must provide 45 days mailed notice to each o m m  detailing &e amount of the charge and the 
basis.fw its calculation. The notice must also contain a ballot wi& detailed instructions specifyhg the 
manner in which the owner may submit b3s or her vote, for or against, the proposed charge. The public 
hearing process is essentially then held to tabulate whether there js a majority in favor of or opposed to 
the proposed charge. Zfthe number of votes in opposition exceeds the number of votes in favor, .then the 
Agency is precluded from adopting the charge. And the vo t i~~g  i s  wei&ted in accordance With the 
relative financial burden the charge will impose. Assuming most owners i~ the area served by the CDS 
befie’ve that the cost of solving the o v e r w  problem should be shard by d l  water users, it seems fairly 

is likely to succeed. unlikely that assessmeribbased 

2. 
- _-_ - - - - . . ----- - -___ - - 

~ .-... - _ _ _ _ _  _ _ . _ _ _ -  - - - ___ _ _ _  - - -  - _ _  - - - -- 

Re-adopt The Augmentation Charge PurSua.ut To The Majority Protest 
Provisjons Of ]Proposition 218 For “Property-Related” Fees Or Charges. 

1 \ At the July 18% meeting the Board received an analysis ofthe legal viability of a complementary 
groundwater pumping charge similar to the existing augmentation charge, but adopted pursuant to the 
pracedd  requirements of ]Proposition 21 8. As previously noted, this approach assumes that the Csurt 
of Appeal’s dettinnbation in PJ‘J?w v. Amrhsin that the augmentation oharge constitutes a ‘‘property- 

. .  

. .  

compljes with the %ubstautive” req-ents of Proposition 21 8, nor does the decision address whether 
the programs and activities spellgd out in the Agency’s Basin Management Plan would qualify as; ‘ k k r  
service’’ so as to be exempt from the majority voter approval process 0-Ehposition 2 1 8. Nevertheless, 
this approach clearly stands the greatest chance of successfully overcoaoing the p~ocedural requirements 
of Proposition 21 8, and the analysis presented at the July 18” meeting provides a rationale for meeting 
the substantive requiremeats that is reasonably likely to withstand a legal challenge. 

3. Seek Voter Rpprqval Of Tbe Augmentation Charge. 

Regardless of whethq it is legally mandated, the BQard could voluntariy choose to seek voter approval 
of the augmentatioQ charge. This would eliminate the question of whether the Agency provides ‘’water 
service” as a potential ishe for challenge, but would not completely insulate the Agency from a €e& 
challenge b& on Propositioa218’s substantive requirements. Obviomly, the likelihood of obtaining a 
majority’vote in &vox of the augmentation charge is less than the likely faifwe of a majority protest. 

i 4. Limit Groundwater Pumping AB Authorized By Agency Acf 

The Agency Act authorizes the Agency to restrict groundwater pumping, Section 124-71 I of the Act 
states as follows: 
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See. 7 1 1 ~ The agency, in order to improve and protect the quality of water supplies may 
treat, inject, extract, or otherwise control water, including, but not limited to, control of 
extractions, and construction of wells and drainage facilities- These powers shall include 
the right to regulate, limit, or suspend extractions fiorj3 extraction facilities, the 
comtru&n o f m  extraction facilities, the enlax&g of existing fadities; or the 
reactivation of abandoned extractian facilities. Litnitation, control, or prohibition related 
to extraction shall be instituted only after the board has made factual findings that the 
limitation, wnt~ol, or prohibition is necessary. 

UF the Agency limits pmpbg, then the Agency Act requires that-the Agency auocate-the rights to use the 
available supply of groundwater primarily on the basis of the mount  o€water used by the opmtox as a 
percentage of the  total amount of water being used within the Agency. (Section 7 12). The Act 
authorizes the Agency to adjust the proposed allocation-€o'or any of tbe following factors: 

1) The number of acres actually irrigated compared to the nlimber of acres owned or 
leased, for a period of h e  years. 

Wa1e.r used in dation to bmt management pIactices for the use being made of-the 
water. 

! (3) Wasteful or inefficient use. 

.- I - ____ ._. . - - I  _ _ .  - - -_- - - - - - -  -. -- -_------- - . - - - - -. __ __. - -._. 

(2) 

(4) .Reasonable need. 

- ...__- - .%.- c- 
( 5 )  Any other factor that the agency reasonably feels it should consider I _ - - -  in order ". to 

r ; .  - --a,--- . __1 
- - -  . - .  -_-.---- . y r w -  "- 7--- - 

The Agency Act contemplates the es tabl ihent  of a market-based docation.of  groundwater in ?he 
event the Agency imposes pumping restrictions. Ln this regard, Section 124-713 states: 

(a) lf the agency limits or suspends extraction by operator, of extractjon facilities, no * 

operator may extract increased amounts of groundwatm from an existing, new, 
enlarged, or reactivated extraction facility, until the operator has applied for and 
received a permit from the agency. 

(b) The agency shall grant, at the earliest date possible, the permit upon a showing by the 
applicant that #e applicant has acguired_l5.om existingpermitted extructors, water 
entitlement equivalent to the amount of wuter the applicant seeks to extract in the. 
permit application. 

One "other factof' the Agency must take into consideratiop in impsosing pumping limits i s  the water rights of the producer. 
See, Cify of Barsfow Y. Mojave Water Agency (2000) 23 3224, 

-18-  
oocIuuL13 
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5. Limit Groundwater Pumping With Supplemental ReguJaWry ,Fee 

As mentioned by Ms. Mqmingstar, a possible alternative to the water entitlement marketplace approach 
contemplated by Section 713 would be ‘to b q m e  a regulatory pmphig fee per unit ofimter m excess of 
the permitted amount detepined by the Agency, and to use the firnds generated thereby to‘provide 
supplementat water. Because such a supplemental water charge is not expressly permitted by the 
Agency Act, if the Board is jgterested in exploring th is  approach, additional malyds w i l l b  needed to 
determjne whether the ability to restrict pumping as set fodh in the Agency Act includes. the ikiplied 
ability to impose a regulatory fee in lieu of such restrictions. Alternatively, a regulatory charge could be 
implemeinted in connection With eudication of the groundwater rights of the basin, discussed h hrther 
detail below. 

6. Adjudicate Groundwater Rights Of B’asin 

Section 1 106 o f  the Agency Act expressly authorizes the Agency to ‘‘comtnence, maintain, intervene in, 
defend, compromise, and assume the costs and expenses of legal actbins and adminiztrative proceedhgs 

rights adjudicatio+’’ While one of the objectives of the Basin Managemerit Plan strategies and programs 
may be to avoid the uncertainties and expenses o f  a water rights adjudication, the fact is that 
adjudication of ?be goundwater basin may put to rest many of the issues upon which the litigation over 
the augmentation charge (and other attempts to oppose BMP implementation) are based. In the event of 
a groundwater rights adjudication, a reasonably ljkely outcome will. be the imposition o f  basin-wide 
pumping restrictions, with a fee structure for pwping in excess of the established limits to geherate 
reveaue for development of supplemental water supplies. 

Fiscal Ima act: 
Depends on approach selected. 

Recommendation: 

. .--. . . - . .  
&w3- m ~ - v k ~  ; I c ~ ~ ~ - ~ ~ n o ~ i ~ ~ ~ ~ ~ ~ - - -  

i 

.. 
- 1  

, .).__ ,_ , ~ -. . .-r-----.---:.~----.... - - I - . . - -  --. - -A - --- I -  ~ 
-- 

I Board discussion and direction. 

I 
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GENERAL MANAGER’S PRESENTATION 
TO THE SANTA CRUZ COUNTY BOARD OF SUPERVISORS 

Tuesday, October 16,2007 

I Introduce Chair Dobler, Directors Cervantes, Osmer, and Eiskamp [Agency Counsel?) 

I1 Problem statement - first recognized by State of California in 1953, Bulletin No. 5 ,  Santa Cruz- 
Mon terey Counties Investigation 

A. Then: Two year study: 
Approximately 35,000 Acre-feet pumping 
Approximately 22,000 Acre feet = safe yield 
Seasonal pumping depressions near river would recover to 
Above sea level elevation; slight issue with intrusion 
Notable that water flows from point of recharge, throughout aquifer and discharges offshore 

B. Today: 
+ 70,000 acres within Agency 
Pumpage declined to somewhere between 50,000 to 60,000 acre-feet 
(attributable to $1 60 augmentation fee charge) 

Safe yield: approximately 25,000 acre-feet 

Overdraft somewhere between 25,000 and 35,000 acre-feet per year 

Groundwater elevation: 
April 2005: 37,100 acreage below sea level (best time ofyear, after period of 
recovery); 52.5% of basin 
Sept. 2005: 48,200 acreage below sea level (worst time of year, after period of 
heavy imgation demand); 68.5% of basin 

Seawater Intrusion: 10 -+ 15,000 acre-feet per year 

Ill CHRONOLOGY OF EVENTS TO NOTE - Present Accomplishments and Activities largely 
unheralded: 

1953 
1967 

1975 
1984 

1990 

Bulletin 5 - previously noted above 
Authorization for fed water 19,900 AF from CVP through San Felipe Division 
to Watsonville sub-area; Parties include SCVWD and SBCWD 
Bulletin 1 18, CA groundwater: Pajaro Valley subject to conditions of critical overdraft 
PVWMA formed to effectively, efficiently manage groundwater in PV Basin, provide 
supplement a1 water to agriculture 
BMP required by feds in order to execute contract for allocations - BMP concept then: 

released from College Lake 
. direct Pajaro River Water through a conveyance canal to College Lake; inject water when 

- 2 0 -  Page 1 of4  



1991 CVPlA entered prior to completion of BMP - no new contracts; fix the Delta, set aside 
water for wildlife. 

1993 Well registration, metering wells with usage above 10 acre-fket per year - initiate 
augmentation fee 

1999 Purchase CVP contract from Mercy Spring (Los Banos) 6,200 d f  
Currently used by Westland Water District and Santa Clara Valley Water District 
PVWMA has annual option to recover between 2009-201 9 

2002 Revised BMP - to acknowledge accelerated overdrafkhtmskn rates and to qualify for 
federal money through Bureau of Reclamation (Title XVI) 
Objective: "Balance Demand with sustainable supplies. Prevent sweater intrusion in 
area served by PVWMA. Initiate long-range programs to protect water supply and 
quality within Basin. 
Groundwater modeling shows that by restricting pumping dong coast, safe yield 
increases from 25,000 acre-feet to 50,000 acre-feet r'Managed Yield"] 

Revised BMP Concept: 
Development of recycled water; CDS; import water pipeline; 

out-of-basin banking in advance of pipeline construction 

2004 Fed Agreement through Bureau of Reclamation Title XVI program - recognizes up to 
$80M in eligible project expenses; provided matching funds up to 25% ($20M), 
Watsonville Area Recycled Water Project, CDS , portion of pipeline and blend facilities 

Proiects Developed: 

around this time, Harkins Slough Project developed diverting surface runoff to local 
recharge pond near San Andreas Road 

Build 1 st phase of CDS w/Prop. 13 grant and loan - green pipe [on Map] in Santa 
Cruz County 

2005-06 IRWMP --- watershed approach to local problem (4 counties) Partner with SCVWD and 
SBCWD 

. Four program areas: water supply, water quality, flood control, environmental 

State highly supportive of Pajaro Watershed IRWMP - awarded $25M grant 
Pron. 50 to imDlement proiects. 2"d highest rated a ~ ~ l i c a t i o n  in State. 

enhancement 
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1V 2006-07 CONSTRUCTION - collaborative effort with City of Watwnville 

10 miles of CDS; 60 to 70 turnouts 

All the pipe in ground; substantially complete next month; working on turnouts and 
other appurtenances 

(a) RWF - 4000 A/F tertiary treatment, disinfected with W radiation for e-coli and 
pathogens 

(b) Blended with 2000 acre-feet groundwater + 1000 acre-feet Harkins Slough project 
= 7,000 acre-feet 

(c) Substantially complete in July 2008 - then UV testing - deliveries in Sept. 08? 

Important to note 65 M in construction including 

$43M in grant support = 65% 

Agency Cash for CDS 

City cash and bonds for RWF - Agency to pay back City cash and debt service on 
bonds. Bond sale approved by City Council last week. 

V LEGAL MATTERS - uncertainties regarding validity of past rate increases in the Agency’s 
augmentation fee 
Agency action upheld in trial court and in Appellate Court 

(a) Supreme Court new ruling in Big Horn may influence prior decisions. Validation 
case back to Appellate court; reversed in May 07. Augmentation fee or charge is 
incidental to property ownership, therefore subject to Prsp. 2 18 

(b) Petition - State Supreme Court denied in September 07 
On October 1 ’*, original ordinances rescinded and augmentation charge restructured 
to $80, also protects the delivered water charge - currently at $262 acre-feet 

(c) Case Management Conference including potential settlement by December 

VI MATTERS OF CASH FLOW/FINANCIAL MODELING 

(a) @$80/af - issues of longevity of Agency - Le., “50,088 acre-feet @ $80/af = $4M 

Staffing 
O & M  
Annual debt service + = $4.OM 
Meeting obligations for repayment of over collected f w  
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(b) without grants = two years 
with Prop. 50 Grant - $4.4M to RWF; $7.OM to CDS = t 3.0 years 

Title XVI - $1 OMillion left in eligible matching costs. 
Agreement - 5 more years @ $2M per year. Agency is proposing 2 years @! $5M 
each, then close books 

Title XVI funds go to City of Watsonville; flexibility in debt service payments or 
reducing principal on bond. 

(c) Need somewhere between $125 acre-feet to $140 acre-feet to arrive at $7.OM per year 
5 years > 10 years 

(d) Three approaches to rebuild rate - Board approved 

= 

= 

Prop. 2 18 compliant (2): majority protest or majority vote 
Assessments (2): land or pumping 
Regulatory fee: tiered structure/per acre-feet pumped 

(e) Holding public Forums on select water topics to generate community interestlsupport 

November 1’‘ at 7:OO pm, City of Watsonville, Community TV 
4 speakers: overdraft; intrusion; water rights, adjudication of Seaside Coastal Basin 

VI1 CLOSE WITH SUMMARY OF REVISED BMP/AGENCY SUCCESS 

(a) Agency BMP efforts as outlined in Ricker’s October 10,2007 memo to Santa 

(b) Agency accomplishments - acknowledged earlier to be largely unheralded: 
Cruz County Board of Supervisor, go over: 

BMP Implementation 
IRWMP Plan recognition 

0 

0 

Construction Program / completion 

IRWMP regional award to implement projects 
Other Prop. 13 and Title XVI grant awards 

Better delivered water quality then CSIP including UV disinfection 

Provide a straight account of history and events to provide reference on the credibility 
and accomplishments of the Aency 

The issue at hand is simply to restore financial stability. 

Rebuilding new rate structure. The Directors and Staffhave learned some lessons 
from past differences and are seeking ways to work together with thepublic. 

Take questions 
*** 
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