HImITTTS ARRDECDORNNENCE AGEND A
PAJARO VALLEY WATER MANAGEMENT AGENCY y (Q
' -

36 BRENNAN STREET ® WATSONVILLE, CA 95076/ .
TEL: (831) 722-9292 « FAX: (831) 722-3139

email: info@pvwma.dst.ca.us ® www.pvwma.dst.ca.us

October 19,2007

Ms. Elle Pirie

Second District Supervisor

Santa Cruz County Board of Supervisors
701 Ocean Street, Room 500

Santa Cruz, CA 95060

Re:  October 16,2007 Discussion of Pajaro Valley Water Management
Agency's Options by Bruce Laclergue, General Manager

Dear Ms. Pirie:

Enclosed, in response to your request for documentation of some of the issues touched upon
by Bruce Laclergue, our General Manager during his presentation earlier this week to the

Santa Cruz County Board of Supervisors, are copies of the following PVWMA Board
agenda items: ]

e June 20,2007 - Action Item 5E: Consider Implementing a Proposition
218 Compliant Approval Process to Establish a Groundwater Charge;

e July 18,2007 - Action Item 5C: Continued discussion on Implementing a

Proposition 218 Compliant Approval Process to Establish a Groundwater
Charge; and,

. ée"ptember 5,2007 - Item 4A: Further consideration of potential revenue
alternatives in event of adverse result in validation action.

Also enclosed for your complete information are typewritten notes of Bruce's presentation.

Very truly yours,

erta R. Rodri;cgilf;ﬁ/("v‘—/igkl

Enclosures: as noted

Copy (w/enclosures) to:
Janet K. Beautz, Chair
Santa Cruz County of Supervisors
Bruce Laclergue ltem 7
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DATE: June 14,2007

MEETING OF: June 20,2007

TO: Board of Directors

- FROM: General Manager
RE: ACTION ITEM 5E: Consider Implementing a Proposition 213 Compliant

Approval Process To Establlsh a Groundwater Charge

BACKGROUND"

At the June 6,2007 Board Workshop, under discussion‘related to the adverse ruling by the Court of
Appeal, the matter of developing a Proposition 218 compliant groundwater charge that would
complement the Agency’s existing augmentation charge was also discussed. Counsel subscquent]y
prepared supplemental information on the Proposition 2 18 approval process for the Board to consider
with this action. The information from Counsel i s attached to this memo.

The information from Counsel ideptifies Mmmh&&mmmm_ ; i -
~ 218 compliaticd for Any proposed adjusiments to fees or charges. Based on a review of the information
prepared by Counsel, staff would recommend that Board consider moving forward with a process set

forthin Article XXX D of the California Constitution for fees ox charges for “property-related” water

service. This procedural approach entails providing 45-days mailed notice and conducting a public
“majonty protest” hearing. The other would involve the additional step of seeking an affirmative

majority vote of the owners of parcels subject to the charge. Under Proposition 218, this additional step

is required for property related fees or charges other than those for “sewer, water or refuse collection

services.”

Tfenged on the 1ssue of wheﬂ)er 1mplementanon of the
groundwater management programs and practices outlined in the Revised Basin Management Plan
constitutes provision of water service, as set forth in Proposition 218, thereby exempting the charge from
the majority voter approval requirement applicable to property related fees and charges generally. The
Board could voluntarily conduct a majority vote process in lieu of the less burdensome “roajority
protest” approach but this is likely not required. The Counsel.memo clearly provides a rationale, based
on statutory interpretation, for concluding that the majority protest process would be legally defensible,
and it would clearly be the easier of the two processes to implement.

oty pw[e L

1t was furtherdiscussed at the workshop meeting that the Board create a task force to build consensus on
the structure of a proposed charge, the amount of revenue that the Agency would need on an annual
basis, and hence the appropriate groundwater charge to consider. Staff will bring this matter forward as
a discussion item at the next meeting of the Board.
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. Board'of Directors
Meeting of Tune 20,2007

- AgendaTtem SE

DRt

Pigp 2 .

FISCAL IMPACT
The administrative cost of implementing a Proposition 218 approval process, including the cost of
providing notice to affected property owners, will vary dependirig on the approach selected.

RECOMMENDATION

Staff recormmends that the Board diiect staff to move forward with initiation ofa Proposition 218
compliant ‘majority protest” procedural approach to address establishing a groundwater charge that
complements the Agency’s existing augmentation charge.

ATTACHMENT
e Counsel memo dated June 14, 2007
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PVANA LAW UrrICES

ATCHISON, BARISONE, CONDOTTI & KOVACEVICH
A PROFESSIONAL CORPORATION

) 333 CHURCH STREET

JOHN G. BARISONE SANTA CRUZ, CALIFORNIA 95060 TELEPHONE: (831) 423-8383
ANTHONY P. CONDOTTI WEBSITE: WWW_ABC-LAW.COM FAX: (831) 423-9401
GEORGE J. KOVACEVICH EMAIL: ADMIN@ABC-LAW.CC

BARBARAH. CHOI
SUSANE. BARISONE
WENDY B. MORGAN
JEFFREY E. BARNES
HEATHER J. LENHARDT

MEMORANDUM
TO: Bruce Laclergue, PVWMA General Managw
FROM: Anthony P. Condotti, PVWMA General Counsel
SESS THATE: . e 1,4’-,2,007 = R et s e
RE: ACTION-ITEM 5E: Consider Implementing A Propositionr 218 Compliaht
. . Approval Process TO Establish A Groundwater Charge

This memorandum is being provided in anticipationof the Board of Directors' potential
consideration of a process for moving forward a Proposition 218 compliant groundwater charge,
pendmg thc Agency s challenge to the adverse mhng by the Slxth Ap _ellate Dlstnct ictan th the _

llll

% % = o 5 £ 5 n o b =3 i 5 i
detemnned that |twas bound by the SupremeCoun s deC|5|on in Blghorn Desert View W.ater
Agency v. Verjil to concludethat the charge is a “property related fee or charge' as treated in
Califorpia Constitution, Article XTI D, subd. 6.

Regardless of the outcome 0f the validation action, it would seem unlikely under any scenario
that the augmentation charge will ultimately be deemed a tax, subject to the voter approval
requirements Of Article XIH C, or an assessment subject to Article XTI D, subd. 4. Accordingly,
while the Court of Appeal decision leaves many questions unanswered, the decision does present
a roadmap o f sorts for moving forward with a Proposition218 corpliant "‘propertyrelated fee or
charge'* process.pursuant to Article X1 D, subd, 6."

1 Procedurally, Article 13Drequires the proposing agency to identify parcelsupon which the charge will
be imposed, andto conduct a public hearing. {4rz. 13D, § 6, subd. (a)(1).) The hearing must be preceded
by at least 45 days written notice to affected owmers setting forth, among other things, a "calculat[ion]" of
“[tJhe amount ofthe fee or charge proposed to bc imposed upon each parcel " (Jbid.) If a majority of
affected owners file written protests at the public hearing, "the agency shall not impose the fee ar cbarge."
(Art. 13D, § 6, subd. (a)(2).) Moreover, unless the charge s for "sewer, water, [or] refuse collection

007,037
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Bruce Laclergue, General Manager
June 14,2007
Page 2

Proposition 218 prohibits the imposition of fees or charges for property related water services if,
after the requisite noticeis given and heaning conducted, written protests are filed by a majority
ofthe owners of parcels identified for imposition of the charge. Property related fees or charges
for purposes other than sewer, water or refisse collection services niust furthermore be approved
by a “majority ofthe property owners ofthe property subject to the fee or charge®, i.e., by an
affirmative majority vote. As discussed at the last meeting, one of the questions left unanswered
by the Court of Appeal in PYWMA v. Amrhein is whether the augmentation charge would be
exempt from voter approval requirementsunder the exemption for “sewer, water, and refuse
collection services”. Although the Court of Appeal essentially found that it was unnecessary to
resolve this issue in order to render its decision, there are good arguments for concluding that this
exceptionwould apply. For instance, while the term “water service” is not defined in Proposition
218, the Proposition 218 Omnibus Implementation Act (Cal. Govt. Code $53750, et seq.) defines
“water” as “my system of public i;mprovements intended to provide for the production, storage,
supply, treatment, or distribution of water > The projects and programs described in the

_Agency’s Revised Basin Management Pla 3ilﬁlld.ﬁ.m_eflb_gath9,811@1enl.amm_;:hatg;z,3zszmﬂdsgcm e

o fall squarely within this defifibon.

Obviously, any proposed groundwater chargewould be much more likely to survive a majority
protest hearing than gamer approval by a majority of property owner owners who choose to
retum a ballot for the same charge. Accordingly, there are distinct advantagesto choosing the
“majority protest” option. Moreover, while the lack of voter approval has frequently been cited
as the basis for opposingtbe augmentation charge, the fundamental philosophical difference
between suppotters and opponents of the charge is not over whether the charge should be

sSupporied DY 4. 1m4d Ol\ 0 YO vﬂ- :.- l.n q'l l.ﬁul EENS-HO be oxves MhetiRer the
w—-— -
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T balancilg the overdralied groundwater basin should be shared by those who are contrbuting to

the problem (all groundwater users), or borne exclusively by those who are suffering the effects
of overdraft (Coastal users). Given this philosophical divide itis reasonably likely that any
revenue mechanism that seeks to spread tbe cost of groundwater management throughout the
basin Will be challenged in court, Wnth the focus of such challenge being whether charge is in
compliance MIith the substantive requirements of Proposition 218 However, the Agency would
have a number of strong arguments in its favor i0 defense of such a challmge

services,” "no property related fee or charge shall be imposed or increased unless and [it] is submitted and

approved by a majority vote of the property owners of the property subject té the fee or charge or, atthe
option ofthe agency, by a two-thirds vote 0f the electorate residing in the affected area.” {(4rt. 13D, § 6,
subd. (¢).) .

2 Proposition 218 imposes the following substantive requirements: (1) Revenues derived from the fee or charge
shall not exceed the funds required to provide the property relatedservice. (2) Revenues derived from the fee of
charge shéll aot be used for any purpose other than that for which the fee ar charge V@S imposed. (3) The amount of
a fee or charge imposed upon any parcel or person as an incident of property ownership shall not exceed the
proportional cost ofthe service attributable to the parcel. (4) No fee or charge maybe imposed for a serviceuniess
that service B actuallysed by, ar immediately available to, the owner ofthe propertyin question. (5) No fee or
charge may be imposed for general governmental services including, but not lirnjted to, police, fire, ambularice or

(05038
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Bruce Laclergue, General Manager
June 14,2007
Page 3

Aside from the decision of whether to utilize a majority voter approval process, development of
complementary, Proposition 218 compliant, groundwater charge will present a number of
questions and issues that must be addressed, and which will also provide opportunities for
consideration of alternatives to the existing augmentation charge.’

For instance, under the current augmentation charge, the ultimate responsibility for paying the
charge rests with the owner of the well from which groundwater IS extracted. Applying the
procedures of Prop. 218 for property related fees or charges, this would mean that a protest (or
vote) submitted by the owner of a well serving a single residential parcel would carry the same
weight as#at of the owner of a well serving a large public water supply system. On the other
hand, the owner of a residence served by a municipal water purveyor would have no opportunity
to participate.” In this regard, a single protest (or vote) per parcel process seems to give unfair
weight to the owners of residential wells, at the expense of owners of large water production
facilities for agricultural and municipal purposes. In developing a complementary charge,

_ _consideration may be giventa providing noticS- and an opportunity fo protest (er vote}toall . .

Prop — oWners Who use groundwater; not just Those who own wells.

Additionally, development of a complementary charge fox groundwater use may provide an
opportunity to explore alternativerate structures, such as: (1) differential charges for agricultural
versus municipal or industrial uses, (2)development of a tiered fee structure to encourage
conservation; or (3) differential charges based on superior groundwater rights. Of course, the key
to development of a successful charge will be to craft one that is fair, capable of garnering
substantial (if not majority) public support, and reasonably likely to withstand a legal challenge.

This Will present a considerable, but worthwhile, challenge to any task force assigned by.the oo oo

S ATt 0 tecnTnmMmeti-anew tee ST UM
2oaATT 0 TOCOoIX a pew ick .

I will be happy to respond to questions or comments at Wednesday’s meeting.
Sincerely,

/s/
Anthony P. Condotti
General Counsel

library services, where the service is available 70 the public at large in substantially the same manoer as it isto
property owners.

3 Ironjcatly, the Court of Appeal’s determinationthat the augmentation charge IS “property-related” was heavily
influenced by the fact that approximately 80% of the wells inthe Pajaro Valley are for residential propertics, even
though these wells account for only about 5% of overall groundwater consumption.

60-6039
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MEMORANDUM

DATE: July 12,2007

MEETING OF: July 18,2007

TO: Board of Directors

FROM: Generat Manager

RE: ACTIONITEM 5C: Continued discussion on Implementing a Proposition 218
Compliant Approval Process To Establish a Gromndwater Charge

BACKGROUND .

At the June 6, 2007 Board Workshep, under discussion related to the adverse ruling by the Court of
Appeal, the matter of developing a Proposition 218 compliant groundwater charge that would
complement the Agency’s existing augmentation charge was also discussed. Counsel subsequently
prepared supplemental information on the Proposition 218 approval precess for the Board to consider
with this action. The informationfrom Counsel is attached to this memo.

The infomation fiom Counsel identifies two approaches, which T#uccessful would ensure Proposition
S T§comphutice Tor amy proposed . }
prepared by Counsel, staff would @m& Tu?a{eg%grucguu uscl IBI?ggﬁ %h}gr{weg(el?mot‘ir’lﬂa] p}%%)eléélggton
forth in Article XIII D of the California Constitution for fees or charges €or “property-related” water
service. This procedural approach entails providing 45-days mailed notice and conducting a public
“majority protest” hearing. The other would involve the additional step OF seeking an affirmative
majority vote o fthe owners o fparcels subjectto the charge. Under Proposition 218, this additional step
is required for property related fees or charges other than.those for “sewer, water or refuse collection
services.”

4

_":_quo—‘t? préﬁfﬁpparoach maybe chaIlenchTon tﬁe 1Ssue of whethcr 1mplementauon of the
groundwater management programs and practices outlined Inthe Revised Basin Management Plan
constitutes provision o fwater service, as set forth in Proposition 2 18, thereby exempting the charge from
the majority voter approval requirementapplicable to property related fees and charges generally. The
Board could voluntarily conduct a majority vote process in lieu of the less burdensome “majority
protest™ approach but thisi s likely not required. The Counsel memo clearly provides arationale, based
on statutary interpretation, for coneluding that the majority protest processwould be legally defensible,
and it would clearly be the easier ofthe two processes to implement.

Tt was further discussed at the workshop meeting that the Board create a task force to build consensus on
the structure o f aproposed charge, the amount o f revenue that the Agency would need on an annual
basis, and hence the appropriate groundwater chargeto consider. Staffwill bring this matter forward as
a discussion item at the next meeting of the Board.
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Board-of Birectors.- .- -
Megtitig: ofMy IS\ *20”07
'.,Agg,mtg Item SQ
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FISCAL IMPACT
The admimistrative cost ofimplementing a Proposition 218 approval process; ificluding the cost of*
providing notice to affected property owners, will vary depending on the approach selected.

RECOMMENDATION
Staff recommends thiat the Boaid direct staff to move_forward wi

compliant " majority protest'* procedural approach to address estabhshmg a groundwatercha:ge that
complements the Agency's existing augmentation charge.

ATTACHMENT
e Courisel memo dated July 12,2007
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LAW OFFICES

ATCHISON, BARISONE, CONDOTTI & KOVACEVICH

A PROFPESSIONAL CORPORATION

3838 CHURCR STREET .
SANTA CRUZ. CALIFORNIA ©5060 TELEPHONE: (23)) 4238303
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EMATL: ADMINGABCLAW.COM
MEMORANDUM

Bruce Laclergue, PVWMA General Manager

Anthony P. Condotti, PVWMA General Counsel .

July 12,2007

ACTIONYTEM 5C: Continued Discussion On Implementing A Proposition2 IS .
Compliant Approval Process T o Establish A Groundwater Charge

ThIS isa foIIow-upto the memorandurn Ipi‘ov;ded n advance of the Jude 20" agenda item
malyzing the possibility of moving forward with a Proposition 218 compliaat groundwater
charge based on the provisions of California Constitution Article XIID, subd 6 pertaining to

| “property-related fees or charges.” . Itismy undesstmding that the Board will continue this
discussionat the July 18™ business meeting, with a follow-up discussion at the August business
meeting to explore araunge of potential alternatives for funding the Agency’s Basin Management

projects.

e o Astalegy of moving forward nove with an-erdinanse establishing

pumplng ChaIgC WOUld pI‘OVld'B the.. Agency wnh a fallback pO ﬁ Iﬂ the event {hﬁt the Court. Of s

Appeal’s dctenmination in PVWAMA v. Amrhein that the sugmontatiomrebarge is a “property-
related fee or charge™ is upheld and'becomes final. It would notcompletely insulate the Agency
from, the risk of finthet litigation, because the Court-of Appeal did not examine whether the
augmentation charge complies with the “substantive” requirements of Proposition 218,
However, given that case law involying the substantive requirements of Proposition 218 is not
well-developed, and the philosophical divide thet exists on the issue of how the costs of
balancing the groundwater basin should be allocated, it-is reasonably foreseeable that any
methodology that one.could propose will be challenged in court, and the result of such a
challenge cannot be predicted with centainty.

Inmy opinion, however, there arc a number 0F strong arguments thata umit charge imposed on
groundwater pumping and used to fund implementation ofthe Revised BMP would satisfy the
substantive requirements o f Proposition 218 refating to “property-related fees or charges”.

Under Proposition218, fees or charges for property-related “sewer, water, or refusc collection
services” are subject to amajority protest (as opposed to an affirmative majority vote, which is

000035
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Y Bruce Laclergue, General Manager
July 12,2007

-Page 2

required for all other properiy-related fees or charges). While the term “water sexvice™ is not
defined N Proposition218, the Proposition 218 Omnibus Implementation Act {Cal. Govt. Code
§33750, et seq.) defines “water” as ""any system of public improvements intended to provide for
the production, storage, supply, treatment, or distribution of water'* The projects and programs
desoribed in the Agency’s Revised Basin Management Plan, and fundedby the augmentation
charge, would seem to clearly fall within this definition.

Therefore, there appears to be a sound legal basis for concluding that 2 groundwater pumping
cherge adopted pursuant to a majority protest process would satisfy the requirements of
Proposition 218, provided thatthe other substantive requirements can be met. Accordingly, this
memorandum examines those requirements as follows:

L. Revenues derived from the fee or charge shall not exceed ilze funds
required 3o provide the property related service.

-Tf;%ef—-—&&mwmﬁwmﬂﬂm ﬂﬁﬁmﬂ&mm&é&}ﬂ&m&lﬁmm --------- —
pumping charge would be used for the purposes outlined in the Revised Basin Management Plan,

as fouows
. Balanoc water deroand Wlthm thc PVWMA service axea with sustamable
water supplies;
s Prevent seawater intrusion in the area served by thePVWMA and
. Initiate long-range programs to protect water supply and quality within the
“basin.
s o o e s s merpg e o e s s s e e e e e oo

Assummg that the augmeritation chargc is ultxmatcly determined to be a p&opony-related fee or
charge as defined by Proposition 218, it logically follows that the ‘projects and programs it funds

;  would be consldered a property-related service. Inssmuch as the comrent $160/4f augmentation
charge. is insnfficient to: fully fund the projects outlined in the Revised BMP, it is clear that the
revenue derived from a complementary groundwater charge would xot exceed the fimds
required to provide this service, -

2. Revenues 'deriwdf.mm‘ the fee or charge shall not be used for any
purpose other than that for which the fee or charge was imposed.

This requirement IS self-explanatory.

0000036
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Bruce Laclergue, General Manager
July 12,2007
Page 3

3 The amount of afec or charge imposed upon any pareel-or person as an
- incident of property ownership shall not exceed the proportional cost of
the service altributubls to the parcel.

There is an interesting distinction NProposition 218 between the substantive requirements
applicable to assessments versus property related fees ar charges. Specifically, Proposition 218
states that that “no assessment shall be imposed on any parcel which exceeds the reasonable cost
of the propomonal special benefit conferred on that parcel [by the assessment].” By contrast, the
amoumt 0fa property related fee or charge must not exceed the proportional cost of the service
“attributable 10" the parcel. For purposes of implementing a basim-wide groundwater pumping
charge, this distinetion would appear to be oferitical mmportance. On the one hand, althoughthe
projects and programs described m the Revised BMP, as outlined abave, have a basin-wide
benefit, the specific methods for achieving a balanced groundwater basin clearly have a more
direct effect on properties that receive supplemental water. Thcrcfom, it would be difficultto

Wélmméﬁnng S\Ipplexﬁeintal watcr 50 as ’(B }ushfy nnposxhon of an assessmeﬁi On thc e

other hand, the cost 0fbalancing the groundwater basin “attributable 10” a parcel of property can
be directly correlated tothe amount of groundwater extracted from awell ON the parcel.
Accordingly, there appears to be a very strong argument that a Unit based groundwater pumping
charge used to fund projects designed to mitigate the cffects of groumdwater overdraft does not
exceed the proportional cost ofthe service “attributable to” the parcel, even 0fthe parcel in
question does not receive a direct **specialbenefit™* proportional to the amount o fthe charge.

4. No fee or charge may be zmposedfor aservzce unlesx that servnce is

in qtzesnor

Since the purpose ofthe projects outlined in the Revised BMP is, generally, 1D balance the
groundwater basin and, more specifically, to mitigate the effects OF basin-wide over-pumpimg, it
follows that anry person that pumps groundwater IS using and benefiting from the service funded

by the augmentation charge—balancing the groundwater basin, and would likewise benefit from
a complementary charge.

S. Nofee or charge may be imposedfor general governmental services
including; but not limited to, police, fire, ambulance or library services,
where the service is available to the public at large in substantially the
Same manner as it Is to property OWNErs.

Unlike police, fire, ambulance, library or similar services, the use of groundwater 3 not generally
availableto the public at large in the same manner that it is available 1o property owners. Rather,
groundwater is generally only available: (1) aproperty OWner or tesant who extracts the water
from a well, as in arural residential Or agricultural user, (2) a property ownex O tenantwho

900003"
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Bruce Laclergue, General Manager
July 12,2007
Page 4

receives water at his or her residenceer place of business,’ or (3) a Personwho receives water
service provided as a couresy by a-propecty owner or tenant. Unlike services provided by, for
example, polics or fire agencies, a person is not able to avail himselfor herself of the basin’s
groundwater supply simply by being present within the boundaries of the Agency and displaying
aneed for water.

Based on the foregoing, there appears to be a strong argumént that a complementary groundwater
pumping charge that is adopted pursnant 10 the procodural requirements of Proposition 218
would meet the substantive requirements of Proposition 218 for property-refeted feeSand
charges.

1will be bappy to respond to questions or comments at Wednesdays meeting.

VA e e e W A e g YR b e S T AT D i ek e S A A 4 - o . o e et e e et e e
: - 1< 3 = - -

! Proposition 218 defines propert} ownership to include tenancies of real property where the tepant is directly liable

10 pay the fee or charge n question.
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MEMORANDUM
TO: Bruce Laclergue, PVWMA General Manager
FROM: Anthony P. Condotti, PVWMA General Counsel
DATE: June 20, 2007
o RE: “ ACTION ITEM 5E Contlnurt_ec_i dISCL;SSIOI’l or:l Implenz;ﬁgé; Pror;o—sulon 218n -

Compliant Approval Process To Establish A Groundwater Charge

This memorandum is being provided in anticipation of the Board of Directors’ potential
consideration of a process for moving forward a Proposition218 compliant groundwater charge,
pending the Agency's challenge to the adverse raling by the Sixth Appellate District inthe
Validation Action (P¥WMA v. Amrhein). As discussed at the last meeting, the Court of Appeal
° determined thatit was bopnd by the Supreme Court’s decisionin; Bigharu.Desart. ;
"""""""""" W'Wfﬁl to-conclude (iat the charge 15:a - property related fee-or cha‘rge” as’ treatcd i
California Constitution; Article XTIl D, subd. 6.

Regardless of the outcome of the validation action, it would seem unlikely under any scenzrio
that the augmentationchargewill ultimately be deeméd a tax, subject to the voter approval
requirements o f Article XI1I C, or an assessment subject to Article XIHl D, sabd. 4: Accordingly,
while the Court of Appeal decision leaves many questions unanswered, the decision does present
aroadmap of sorts for moving forward with a Proposition 218 compliant *“property related fee or
charge’’ process pursuant to Article XIII D, subd. 6."

3 Procedurally, Article 13D requites the proposing agency to identify parcels upon which the éharge will
be imposed, and to conduct a public hearing. {(4r1. 13D, § 6, subd. (a)(1).) The hearing must be preceded
by at least 45 days written notice fo affected owners setting forth, among other things, a "calculatfion)” of
"[tJhe amennt of the fee or charge proposed to be imposed upon each parcel ...." (Ibid.) If a majority Of
affected owners file written protests at the public hearing, "the agency shall not impose the fee or charge."
(Art. 13D, § 6, subd. (a)(2).) Moreover, unless the charge is for "'saner,water, [or] refuse collection

] services," ""nN0property related fee or charge shall be imposed or increased unless and {it] is submitted and
approved by a majority vote of the property owners ofthe property subject to the fee or charge or, atthe

B 0000039
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Bruce Laclergue, General Manager
June 20,2007
Page 2

Proposition 218 prohibits the imposition o f fees or charges for property related water services if,
after the requisite notice is given and hearing conducted, written protests are filed by a majority
of the owners Of parcels identified for imposition of the charge. Property related fees ar charges
for purposes other than saver, water Or refisse collection services must furthermore be approved
by a “majority of the property ewners of the property subject to the fee or charge”, 1.e., by an
affirmative majority vote. Ao discussed atthe last meeting, one of the questions left unanswered
by the Court OF Appeal in P¥WAMA v. Amrhein is whether the augmentation charge would be
exenupt fromr voter approval requirements UNJEr the exemption for “sewer, water, and tefuse
callection services”, Although the Court of Appeal essentially found that it was uonecessary to
resolvethis issue in Order to render #5decision, there are good arguments for concluding that this
exception would apply. FOr instance; whilk the texm “water service” is not defined in Proposition
218, the Proposition 218 Oranibua Implementation Act {Cal. Govt. Code §53750, et seq.) defines
“water” as “any system of public improvernents inteaded to provide for the production, storage,
supply, treatment, or distribution ofwater.” The projects and programs described in the
Agency’s Revised Basin ManagementPIan and funded by the augmentatlon eharge would seem
Tom = - - defalsgnareltywithh thbedefitatdoi— — —

Obviously, any proposed groundwater chargewould be much more likely to survive amajority
protest hearing than garner approval by amajority of property owncr owners who choose to
retum 2 ballot for the same charge. Accordingly, there are distinct advantages to choosing the
“majority ptotest” option. Moreover, while the lack ofvoter approval has frequently been cited
as the basis for apposing the augmentation cherge, the fundamental philosophical difference
between supporters and opponents Ofthe charge i s not over whetherthe cbarge should be
supported by amajcmty of voters. Rathe:r, the différence seems 1 be over whether the cost of

Tbe problcm (all gmlmdwatar users). ‘or borne t:xcluswclyBy those w‘ho ‘are suff thc eﬂécm
of overdraft (coastal users). Given thisphilosophical divide it IS reasonably likely tﬁat any
revenue mechanism that seeksto spread-the cost of groundwater management throughout the

. basin will be challenged in conrt, with the focus of such challenge being whether charge is in
compliance with the substantive requirements of Proposition 218.2 However, the Ageney would
have amumber of strong arguments in its faver in defense ofsuch a challenge.

2 Proposition 218 imposes the followlng substantive requirements: (1) Revermes decived from the fee or charge
shall not exceed the funds required to provide the property related service. (2) Revenues derived from the fee or
charge shall not be used for any purpose other than that for which the fee or charge was imposed. (3) The amowut of
a fee or chegge imposed upon any parcel or person as en incident of property ownership shall not exceed the :
ppopm'ﬁonal costof the service attributable to the patcel. (d) No fee or charge maybo imposod for a service wmless
that service is acteally used by, or immodiately available to, the owner of the property in question. (5) No fec or
charge may be imposed for general goyernmental services including, but not limited Yo, police, fire, ambu)anco or
libraty setvices, where. the service I3 availablo to the publio at large in snbsmnnally the same menner 8s it is to

praperty owrers.

0000040
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Bruce Laclergue, General Manager
June 20,2007
Page 3

Aside from thedecision of whether to utilize a majority voter approvalprocess, developmento f
complementary, Proposition 218 compliant, groundwater pumping charge will present a number
of questions and issues that must be addressed, and which will also provide opportunities for
consideration of alterpatives to the existing augmentation charge.

For instance, under the current angmentation charge, the ultimate responsibility for paying the
charge rests with the owner of the well from wWhich groundwater is extracted. Applying the
procedures of Prop. 218 for property related fees or charges, this would mean thata protest 3
vote) submited by the owmer of a well serving asingle residential pareel would carry the seme
weight as that of the owner ofa well serving a large public water supply system. On the other
hand, the owner 0 fa residence served by axmunicipal water purveyor would have no opportunlty
10 part cip ate.” 2@thisregard, a single protest {or vote) p a parcel process seems to give unfair
weight to the owners of residential wells, at the expense of owners 0flarge water production
fhcilitfes for agricultural and municipal purposes. In developing a complementary chexge,
consideration may be given to providing notice, and an opportunity to protest (or vote) to all

preperty-owasrs-who nse gronrtwater: notnst thagewhe-smm i, — - - - o Teo- T T

Additionally, development of a complementary charge for groundwater Use may provide an
opportunity to explore alternative rate structures, such & (1) differential chargesfor agricultural
versus municipal or industrialuses; (2) developmentof atiered fee structure to encourage

" conservation; or (3) differential charges based on supetior groundwater rights. OF course, the key

to development of a successful charge will be to craft one that is fair, capable of gamering
substantial (£ not majority) public support, and reasonably likely to withstand a legal challenge.
This will present a tonsidsrable, but worthwhile, challenge to any task force assigned by the

Baard tarecommemi anew feestructure. . e

R e O ——

1will be happy to respond 1 questions or comments at Wednesday’s meeting.

Sincere

Anthony P. Condotti
General Counsel

3 Jronically, the Court of Appeal’s determination that the angentation charge is “property-related™ was hzaﬁty
infteenced by the fact that approximately 80% of the wells in the Pajaro Valley are for residential propesties, svea
though these wells account for only about 5% of overrl! groundwater conswmption
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MEMORANDUM
RATE: August 30, 2007
MEETING OF: September 5,2007 Board Workshop
TO: Board of Directors
FROM: - General Counsel
RE: ITEM 4A: Further consideration of potential revenue alternatives in

event of adverse result in validation action

— = — — e — = = = = 4&: —
emman - ~ R

At the July 18” meeting the Board was furnished With a legal analysis supportingthe notion 0f a
Proposition 218 compliant majority protest process for adopting a new augmentation charge ordinance
to complement or replace the existing augmentation charge, dong with the General Manager’s
recommendation that the Board move forward Wilh that process pending the final outcome of the
validation action. The August 22,2007 meeting includéd a-presentation by attomey Janet Mormingstar
on arange of potential revenue séurces, including special taxes, property related fees and charges,
___ assessments, and regulatory fees. Also at the August 22, 2007 mecting s staff presented an npdated cash,

flow mTWWTﬁfﬁcﬂi decisions Yacing the Board in the near &=e 1if the Agency is
unsuccessful in the pending litigation and a réplacement revenue stream is not identified. To facilitate

the Board’s further consideration of the Agenicy’s situation going forward, the following is a reiteration
of the alternative financing and regulatory options that have been identified.

Choosing an appropriate course o f action.would seem to require the Board 10 confront a threshold policy

determination as to whether the cost of managing the groundwater basin should be primarily borne by

those who are suffering the effects of overdraft, i.e., water users in coastal areas or, alternatively, should
_.be spread among those who are causing the Qve:zdraﬁq_xkt:.,au grovdwater nsers. The:answer4o thiy-
Firestio)d-policy queston Willto 4 [arge extent gude the Doard s decision-making. An assessiient-
based revenue scheme would generally reflect a policy determination to require those affected by
overdraft to pay for the ranedy. The other dlternatives would reflecta policy determination that the cost
of the remedy should be spread among all water users Who are eontributing to fhe overdraft condition.

1. Seek Approval Of An Assessment In The CDS Service Area-

Proposition 218 states that that “no assessment shall be imposed on any parcel which exceedsthe
reasonable cost of theproportional special benefit conferred on that parcel [by the assessment].” For
this reason, in order to satisfy the requirements of Proposition 218, the Agency would likely be required
to structure aN assessment-based approach so as to apply only within the area lo receive supplemental
water, i.e., within the area served by the Coastal Distribution System.” Asnoted in Ms. Morningstar’s
presentation, the procedural requirementsof Proposition 218 for assessments are very difficult to
overcome, making the likelibood of success for an assessment-based apprsach doubtful. Actually,
assessments are primarily used in connection With new subdivision projects where a single developer-
owner approves of an assessment plan to financeinfrastructure, and then sells individual parcels already
subject to the assessment. New or increased assessments are rare in developed areas.

* Director Eiskarup’s August 29,2007 letter to the Board appears to recognize this Jimitation by his comment urging the
Board to attempt to “generate support for a rational alloc _1 6 _E benefit which could result in voter approval.”

000uyvo}
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The process for adopting an assessment is spelled out in Proposition 218. First, an agency proposing to
levy an assessment must identify all parcels which will have a special benefit conferred upon them and
upon which an assessmentwill be imposed. NBXL,the proportionate special benefit derived by each
identified parcel must be determined in relationshipto the entirety of the capital cost of the public
improvement, the maintenance and operation expenses of the public improvement, or the cost of the
service being provided. Proposition 218 prohibits the irposition 0F an-assessment that exceeds the
reasonable cost of the proportional special benefit conferred on the parcel to be assessed. Next, the
Agency must provide 45 days mailed notice to each owner detailing the amount of the charge and the
basis for itscalculation. The notice must also contain a ballot with detailed instructions specifying the
manner in which the owner may submit his or her vote, for or against, the proposed charge. The public
hearing process is essentiallythen held to tabulate whether there is amajority in favor of or opposed to
the proposed charge. If theé number of votes in opposition exceeds the number of votes in favor, then the
Agency is precluded from adopting the charge. And the voting is weighted in accordance With the
relative fimancial burden the charge Wil impose. Assuming MOSE owners in the area served by the CDS
believe that the cost of solving the overdraft problem should be shared by alt water users, it seems fairly
unllkely that assessmem-based appmach is I|kely to succeed

2. Re- adopt The Augmentatlon Charge Pursuant To The Majorlty Protest
Provisions Of Proposition 218 For “Property-Related” Fees Or Charges.

3 At the July 18 meeting the Board received an analysis ofthe legal viability of a complementary
groundwater pumping charge similar to the existingaugmentation charge, but adopted pursuant to the
procedural requirements o f Proposition 218. As previously noted, this approach assumes that the Court
of Appeal’s determination in PVWMA v. Amrhsin that the augmentationeharge constitutes a *“property-

) W_re]atcd fec or charge is ulhmg@_qp ncld 1t would not completely insulate the Agency from ;hg  xisk. pf

‘ Ttigation, becaust the Court of Appeal:did ot examine whether 1he augraentation charge
complies Wit the “substantive™ requirements of Proposition 218, nor does the decision address whether

the programs and activities spellgd out inthe Agency’s Basin Management Plan would qualify as “water
service” SO as to be exempt from the majority voter approval process of Proposition 218. Nevertheless,
this approach clearly standsthe greatest chance of successfully overcoming the procedural requirements
of Proposition 218, and the analysis presented at the July 18™ meeting provides a rationale for meeting
the substantive requirements that is reasonably likely to withstand a legal challenge.

3. Seek Voter Approval Of The Augmentation Charge.

Regardless of whether it is legally mandated, the Board could voluntarily choose to seek voter approval

of the augmentation charge. This would eliminatethe question of whether the Agency provides “water

service” as apotential issue for challenge, but would not completely insulate the Agency from alegal

challenge based on Proposition 218’s substantive reuirarants. Obviously, the likelihood of obtaining a
| majority vote I favor of the augmentation charge is less than the likely failure of a majority protest.

4. Limit Groundwater Pumping As Authorized By Agency Act

The Agency Act authorizes the Agency to restrict groundwater pumping. Section 124-711 of the Act
states as follows:

00727702
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Sec. 711 The agency, inorder to improve and protect the quality of water supplies may
treat, inject, extract, or otherwise control water, including, but not limited to, control of
extractions, and construction of wells and drainage facilities- These powers shall include
the right to regulate, limit, or suspend extractions frorn extraction facilities, thé
construction of new extraction facilities, the enlarging of existing facilities; or the
reactivation of abandoned extraction facilities. Limitation, control; or prohibition related
to extraction shall be instituted only after the board has made factual findings that the
limjtation, control, or prohibition iS necessary.

If the Agency limitSpumping, then the Agency Act requires that the Agency allocate the rights to use the
available supply of groundwater primarily on the basis of the m o unt of water used by the opetator as a
percentage ofthe total amount of water being used Within the Agency. (Section 712). The Act
authorizesthe Agency to adjust the proposed allocation:for any of the following factors:

1) The number o f acres actually irrigated compared to the simber of acres owned or
leased, for a period of three years.

¥ Water used in relation t0 bsst management practices forthe use being made of the
water.

©) Wasteful or mefficient use.

@) Reasonable need.

- - = _ana-

(5) ..Anv othorfactor f_h?i:f_me anancy raaconably feels it should consider in ordex to

The Agency Act contemplatesthe establishment of a market-based reallocation of groundwater in?he
eventthe Agency imposes pumping restrictions. In this regard, Sectiom 124-713 states:

(@)  Ifthe agencylimits or suspends extractionby operator, of extraction facilities, no
operator may extract increased amounts OF groundwater from an existing, new,
enlarged, or reactivated extraction facility, until the operator has applied for and
received a pexmit fromthe agency.

(b)  The agency shall grant, at the earliest date possible, thepermit upon a showing by the
applicant that the applicant has acquired from existing permitted extractors, water
entitlement equivalent to the amount of wuter the applicant seeks to extract in the-
permit application.

? One "'other factor” the Agency must take into consideratiop N imposing pumping Yamits is the water rights of the producer.
See, City of Barstow v. Mojave Water Agency (2000) 23 f‘i' é‘“’ 1224,

006vuy3
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5. Limit Groundwater Pumping With Supplemental Regulatory Fee

As mentioned by Ms. Momingstar; a possible alterhative to the water entitlement marketplace approach
contemplated by Section 713 would be to impose a regulatory pumping fee per unit of water M excess of
the permitted amount determined by the Agency, and to usethe funds generated thereby to provide
supplemental water. ‘Because such a supplemental water charge is not expressly permitted by the
Agency Act, ifthe Board isinterested in exploring this approach, additional analysis will be needed to
determine whether the ability to restrict pumping as set forth N the Agency Act includes.the iinplied
abilityto impose a regulatory fee I lieu of such restrictions. Alternatively, a regulatory charge could be
implemented IN connection With adjudication 0f the groundwater rights of the basin, discussed in further
detail below.

6. Adjudicate Groundwater Rights Of Busin

Section 1106 o f the Agency Act expressly authorizesthe Agency to “cominetice, maintain, intervene in,
defend, compromise, and assume the costs and expenses of legal actions and administrative proceedings
T T RO W-OF RO FRTIET DepuR IBVOIVIN St aec ahd grotndwater; Mmcrading, bat not Lmited 10, & groundwater ——

rights adjudication.” While ¢one ofthe objectives o fthe Basin Management Plan strategies and programs
may be to avoid the uncertainties and expenses o fa water rights adjudication, the fact is that
adjudication of ?begroundwater basin may put to rest many of the issues uponwhich the litigation over

i the augmentationcharge (and other attempts to oppose BMP implementation) are based. Inthe event of
a groundwater rights adjudication, a reasonably likely outcome will. bethe imposition o fbasin-wide
pumping restrictions, with a fee structure for pumping in excess of the established limits to generate
revenue for development of supplemental water supplies.

VA i A AANS M oA

~Fiscal Tmpact:
Depends on approach selected.

Recommendation:

Board discussionand direction.

0600004
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GENERAL MANAGER’s PRESENTATION
TO THE SANTA CRUZ COUNTY BOARD OF SUPERVISORS
Tuesday, October 16,2007

| Introduce Chair Dobler, Directors Cervantes, Osmer, and Eiskamp [Agency Counsel?)

11 Problem statement — first recognized by State of California in 1953, Bulletin No. 5, Santa Cruz-
Monterey Counties Investigation

A. Then: Two year study:
Approximately 35,000 Acre-feet pumping
Approximately 22,000 Acre feet = safe yield
Seasonal pumping depressions near river would recover to
Above sea level elevation; slight issue with intrusion
Notable that water flows from point of recharge, throughout aquifer and discharges offshore

B. Today:
+ 70,000 acres within Agency
Pumpage declined to somewhere between 50,000 to 60,000 acre-feet
(attributable to $160 augmentation fee charge)

Safe yield: approximately 25,000 acre-feet
Overdraft somewhere between 25,000 and 35,000 acre-feet per year

Groundwater elevation:
April 2005: 37,100 acreage below sea level (best time of year, after period of
recovery); 52.5% of basin
Sept. 2005: 48,200 acreage below sea Ievel (worst time of year, after period of
heavy imgation demand); 68.5% of basin

Seawater Intrusion: 10— 15,000 acre-feet per year

1III CHRONOLOGY OF EVENTS TONOTE - Present Accomplishments and Activities largely
unheralded:

1953 Bulletin 5 - previously noted above
1967 Authorization for fed water 19,900 AF from CVP through San Felipe Division
to Watsonville sub-area; Parties include SCVWD and SBCWD
1975 Bulletin 118, CA groundwater: Pajaro Valley subject to conditions of critical overdraft
1984 PVWMA formed to effectively, efficiently manage groundwater in PV Basin, provide
supplemental water to agriculture
1990 BMP required by feds in order to execute contract for allocations — BMP concept then:
. direct Pajaro River Water through a conveyance canal to College Lake; inject water when
released from College Lake
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1991 CVPIA entered prior to completion of BMP —no new contracts; fix the Delta, set aside
water for wildlife.

1993 Well registration, metering wells with usage above 10acre-feet per year — initiate
augmentation fee

1999 Purchase CVP contract from Mercy Spring (Los Banos) 6,200 a/f
Currently used by Westland Water District and Santa Clara Valley Water District
PVWMA has annual option to recover between 2009-2019

2002 Revised BMP - to acknowledge accelerated overdraft/intrusion rates and to qualify for
federal money through Bureau of Reclamation (Title XV1)
Objective: **Balance Demand with sustainable supplies. Prevent sweater intrusion in
area served by PVWMA. Initiate long-range programs to protect water supply and
quality within Basin.
Groundwater modeling shows that by restricting pumping along coast, safe yield
increases from 25,000 acre-feet to 50,000 acre-feet [“Managed Yield"]

Revised BMP Concept:
Development of recycled water; CDS; import water pipeline;
out-of-basin banking in advance of pipeline construction

2004 Fed Agreement through Bureau of Reclamation Title XVI program — recognizes up to
$80M in eligible project expenses; provided matching funds up to 25% ($20M),
Watsonville Area Recycled Water Project, CDS, portion ofpipeline and blend facilities

Projects Developed:

« around this time, Harkins Slough Project developed diverting surface runoff to local
recharge pond near San Andreas Road

e Build st phase of CDS w/Prop. 13 grant and loan — green pipe [on Map] in Santa
Cruz County

2005-06 IRWMP --- watershed approach to local problem (4counties) Partner with SCVWD and
SBCWD

= Four program areas: water supply, water quality, flood control, environmental
enhancement
» State highly supportive of Pajaro Watershed IRWMP —awarded $25M grant
Prop. 50 10 implement projects. 2" highest rated application in State.
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IV 2006-07 CONSTRUCTION - collaborative effort with City of Watsonville
« 10miles of CDS; 60 to 70 turnouts

» All the pipe in ground; substantially complete next month; working on turnouts and
other appurtenances

(@) RWF -4000 A/F tertiary treatment, disinfected with UV radiation for e-coli and
pathogens

(b) Blended with 2000 acre-feet groundwater + 1000 acre-feet Harkins Slough project
= 7,000 acre-feet

(c) Substantially complete in July 2008 —then UV testing —deliveries in Sept. 08?
« Important to note 65 M in construction including

« $43M in grant support = 65%

« Agency Cash for CDS

« City cash and bonds for RWF — Agency to pay back City cash and debt service on
bonds. Bond sale approved by City Council last week.

V LEGAL MATTERS - uncertainties regarding validity of past rate increases in the Agency’s
augmentation fee
Agency action upheld in trial court and in Appellate Court

(@) Supreme Court new ruling in Big Horn may influence prior decisions. Validation
case back to Appellate court; reversed in May 07. Augmentation fee or charge is
incidental to property ownership, therefore subject to Prop. 218

(b) Petition — State Supreme Court denied in September 07
On October 1%, original ordinances rescinded and augmentation charge restructured
to $80, also protects the delivered water charge — currently at $262 acre-feet
(c) Case Management Conference including potential settlement by December
VI MATTERS OF CASH FLOW/FINANCIAL MODELING
(a) @$80/af —issues of longevity of Agency —i.e., “50,000 acre-feet @ $80/af = $4M

Staffing

O&M

Annual debt service - =$4.0M

Meeting obligations for repayment of over collected fees
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(b) without grants = two years
with Prop. 50 Grant — $4.4M to RWF; $7.0M to CDS == 3.0 years

Title XVI - $10Million left in eligible matching costs.

Agreement — 5 more years @ $2M per year. Agency is proposing 2 years @ $5M
each, then close books

Title XV1 funds go to City of Watsonville; flexibility in debt service payments or
reducing principal on bond.

(c) Need somewhere between $125 acre-feet to $140 acre-feet to arrive at $7.0M per year
5 years > 10years

(d) Three approaches to rebuild rate — Board approved

Prop. 218 compliant (2): majority protest or majority vote
Assessments (2): land or pumping
Regulatory fee: tiered structure/per acre-feet pumped

(e) Holding public Forums on select water topics to generate community interest/support

November 1** at 7:00 pm, City of Watsonville, Community TV
4 speakers: overdraft; intrusion; water rights, adjudication of Seaside Coastal Basin

vll  CLOSEWITH SUMMARY OF REVISED BMP/AGENCY SUCCESS

(@) Agency BMP efforts as outlined in Ricker’s October 10,2007 memo to Santa
Cruz County Board of Supervisor, go over:

(b) Agency accomplishments — acknowledged earlier to be largely unheralded:
e BMP Implementation
o IRWMP Plan recognition
* IRWMP regional award to implement projects
e Other Prop. 13and Title XVI grant awards
o Construction Program/ completion
« Better delivered water quality then CSIP including UV disinfection

Provide a straight account of history and events to provide reference on the credibility
and accomplishments of the Aency
The issue at hand is simply to restore financial stability.

Rebuilding new rate structure. The Directors and Staffhave learned some lessons
from past differences and are seeking ways to work together with the-public.

Take questions e
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