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PLANNING DEPARTMENT 

701 OCEAN STREET- 4TH FLOOR, SANTA CRUZ, CA 95060 
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TOM BURNS, PLANNING DIRECTOR 

February 28,2006 

Planning Commission 
County of Santa Cruz 
701 Ocean Street 
Santa Cmz, CA 95060 

Agenda Date: March 8,2006 

S-ihject: A public hearing to consider an appeal of the Zoning Administrator's decision to 
approve application 04-0650; a proposal to recognize an existing commercial building and 
to establish a Master Occupancy Program to allow commercial service uses. 

Members of the Commission: 

This item is an appeal of the Zoning Administrator's 11/18/05 decision to approve the above 
listed application and was heard before your Commission on 1/11/06. At that time, you decided 
to hear the appeal but continued consideration of the appeal to 2/22/06 and directed staff to 
assemble all of the information available regarding the site and the development permit proposal. 
Your Commission also directed staff to meet with the applicant and appellant. The item was 
subsequently continued from the 2/22/06 agenda at the applicant's request. 

As requested by your Commission, this report provides a history of activities on the parcel. A 
discussion of the issues raised by the appellant in the appeal letter submitted on 12/2/05 follows. 
Additional concerns that have been identified by County staff since the Zoning Administrator's 
action on 11/18/05 are also presented. 

This application was submitted on 12/22/04 to recognize an existing commercial building and 
associated improvements. The building itself is the subject of a lengthy Code Compliance case 
because of construction and additions without benefit of development or building permits. 

History 

A detailed chronology of the grading, violation, and permits issued on the subject property is 
included as Exhibit 2A. 

In summary, a sanitary sewer line was installed along the slope above Borregas Creek between 
late 1960 and 1961. The sewer line and manhole covers along this section of Borregas Creek 
were subsequently buried by grading activity which was performed soon after installation (in the 
early 1960s) possibly in association with the construction of Highway One or the kontage road 
(McGregor Drive). In 1967 a building permit was issued for a garden sales building and a 
number of attached shade structures and greenhouses for a plant nursery (Aptos Gardens). The 
greenhouse area was expanded between 1967 and 1972 without benefit of permits - this is the 
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general footprint upon which the current proposal is based. Between 1965 and 1989 a small 
amount of additional fill was placed between the structure and Borregas Creek, with evidence of 
erosion in later photographs. The plant nursery was converted into a bird aviary during this time. 

Starting in the early 1990s, a series of complaints regarding additional grading and construction 
were made. Site visits by County staff indicated that the greenhouse structures had been 
converted to buildings, a large deck had been constructed, and additional fill had been placed in 
the riparian comdor. The tenant of the property, Brent Byard, was conducting commercial uses 
without the required permits fiom the illegally converted structure. Further complaints were 
received by the County regarding commercial activity on the property. No permits were obtained 
for the commercial uses or the structures. The current co-owner, Randy Zar, purchased an 
interest in the property in the mid 1990s. Mr. Zar made an agreement with the Deparhnent of 
Public Works to uncover the buried sewer manhole and to construct retaining walls and a 
temporary access road. This work was performed under Riparian Exception 96-0396, issued to 
the Department of Public Works by the Planning Department. 

From the mid 1990s until 2003-2004, no permits were obtained for additional commercial 
activities (including a drinking water company, a deliigrocery store, and trailerimobile home 
repair business) and portions of the structure were illegally converted to residential units. The 
lack of compliance with applicable codes and County requirements resulted in a court judgment 
in 2004 which ordered a cessation of all residential uses and required the property owners to 
obtain all required permits for the commercial uses and conversion of the greenhouse structures 
to buildings. At this time, the Zar family acquired ownership of the entire property, eliminating 
Byard's interest in the property. All residential units were vacated as a result of the Zar 
acquisition. 

The Zar family has since cleaned up the property and an application was made for a Commercial 
Development Permit (04-0650) to recognize the commercial building and establish the allowed 
commercial uses. This Commercial Development Permit application was approved by the 
Zoning Administrator and is now before your Commission on appeal. 

Appeal of Zoning Administrator's Action 

The attorney for the neighboring property owner (appellant) raised the following issues in the 
appeal letter, dated 12/2/05 (Attachment 1 to Exhibit 2H). Each issue is addressed below in the 
same order as raised in the appellant's letter. 

Soil Stabilitv & Grading Activity 

The appellant has stated that earthwork was improperly performed on the applicant's property and 
that the neighboring property may have been adversely affected. 

The Zoning Administrator considered this issue and discussed the prior earthwork (performed 
under Riparian Exception 96-0396) with Environmental Planning staff. Based on the evidence 
presented at that time, it was determined that the prior earthwork and associated improvements 
were installed as required by County staff. Despite this determination, the Zoning Administrator 
addressed the neighbor's concerns and included a condition of approval to require the preparation 
of a geotechnical report with a slope stability analysis prior to the approval of a building permit 
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for the proposed commercial building. The preparation and review of this report, and the 
requirements imposed by such a review, were intended to address any slope stability issues that 
may exist on the subject property. 

In response to the Zoning Administrator's request for a geotechnical report prior to building 
permit issuance, the applicant requested estimates from geotechnical engineers, prior to choosing 
a firm to prepare the required report. Although their review of the site was preliminary, and soils 
borings were not taken, the geotechnical engineers noted what appears to be a significant soil 
stability issue on the project site. This information was relayed by a geotechnical engineer to the 
County geologist by telephone shortly after the final action was appealed. 

Further analysis has since been performed by the County Geologist, who has identified evidence 
of additional earthwork and potential slope failures on the subject property (Exhibit 2C). The 
extent of the potential slope failures will require additional geotechnical review in order to 
identify the appropriate measures to stabilize the project site. Additionally, any grading or 
additional disturbance needed to remedy stability issues below the existing retaining walls will 
require a Riparian Exception for the additional encroachment into the riparian corridor of 
Borregas Creek. 

Fairness and Impartiality of the Public Hearing, 

The appellant has stated that the public hearing was not held in a fair and impartial manner. 

The Zoning Administrator held the public hearing according to established procedures. The 
applicant was provided an opportunity to testify, and the neighbor and other members of the 
public were allowed a similar duration of time to testify as well. After hearing the testimony of 
the neighbor, the applicant was given an opportunity to rebut and clarify points raised by the 
neighbor and the neighbor's representative. The public hearing was then closed. 

In order to clarify points raised by the applicant and the neighbor's representative, the Zoning 
Administrator asked questions of Environmental Planning staff regarding the prior earthwork. 
The Zoning Administrator amended the conditions of approval based on the testimony at the 
public hearing. Therefore, staff does not believe that this issue would be an appropriate reason 
for supporting the appeal. 

CEOA Exemption 

The appellant has stated that the proposed project is not eligible for a categorical exemption from 
the California Environmental Quality Act. 

Staff believes that the project is exempt from further environmental review under the California 
Environmental Quality Act (CEQA). Either a Class 1 (Existing Facilities) exemption or a Class 
3 (Small Structures) exemption would apply to the proposed development. Both categorical 
exemptions would allow a commercial structure up to 10,000 square feet in size within an 
urbanized area if all urban services are available and the site is not environmentally sensitive. 

In this case, the proposed development is considered as being located within an existing 
disturbed area even though portions of the project site contain a riparian resource. This is due to 
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the fact that a prior Riparian Exception (96-0396) was issued for grading and retaining walls 
within the riparian comdor of Borregas Creek. This work was performed under the direction of 
the Department of Public Works to uncover a sanitary sewer manhole which had been previously 
buried on the project site. This earthwork, which was performed for utilities purposes, was 
exempt from the requirement of a grading permit or other review. This grading activity was 
ministerial in nature and was, therefore, exempt from the requirements of the California 
Environmental Quality Act. 

The possibility that additional work occurred within the riparian corridor after the work 
authorized by Riparian Exception 96-0396 was completed and signed off (or that additional work 
may be required within the riparian comdor to stabilize the site) does not necessarily disqualify 
the proposed development from an exemption to the California Environmental Quality Act. 
Planning Department staff will assess potential impacts to the riparian comdor which may be 
necessary to stabilize the project site and determine if the project requires further review, or is 
exempt, per the provisions of the California Environmental Quality Act. 

Variance and Coastal Development Permit Findings 

The appellant has stated that the necessary findings could not be made for the Variance and the 
Coastal Development Permit. 

The findings were reviewed by the Zoning Administrator and considered as appropriate and valid 
for the project site and the proposed development given the limited area of the commercial site 
and the requirement to minimize additional impacts to the riparian corridor. However, if the 
sewer line is located below the existing building (see discussion below), it would not be in 
harmony with zoning objectives (Variance Finding #2) to allow the construction of a building 
over an existing sanitary sewer line. Additional investigation is necessary to determine the exact 
location of the existing sanitary sewer line relative to the building and other improvements on the 
subject property. 

Additional Concerns 

Sanitarv Sewer Line Location 

Although the earthwork authorized by Riparian Exception was for the purpose of uncovering a 
sanitary sewer manhole, the location of this main sewer line relative to the existing building is 
still not known. From the information available from the Department of Public Works (Exhibit 
2F) it appears as though the sewer line may pass under the southern portion of the building and 
tie into a second manhole which has yet to be uncovered. Further analysis using cameras, sound, 
or other locating devices will be necessary to determine the exact location of the existing sanitary 
sewer main and the second manhole cover relative to the existing building on the project site. 

If the building has been constructed over the sanitary sewer line, those portions of the building 
above the sewer line would likely need to be removed in order to ensure access to the sewer line 
for maintenance or repair. Although the prior nursery use of the property may have resulted in 
temporary structures (such as decks, green houses, and screened plant storage and display areas) 
located over the sewer line, the installation of a permanent building over the sewer line is not in 
conformance with Department of Public Works standards. 

f' 
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Parking Area 

The majority of the parking for the proposed commercial use is located within the County right 
of way for McGregor Drive. The permit conditions envisioned the property owner needing to 
acquire the land from the County to have adequate on-site parking outside of the vehicular right 
of way in order to justify the size of the commercial building. From the more recent analysis 
performed by the County Geologist (after the Zoning Administrator's action) it appears as though 
a portion of the parking area may be located on unstable fill material. If this material cannot be 
properly supported without cutting the slope back into the parking area, the parking for the 
proposed commercial development would likely need to be reduced. If the parking is reduced in 
order to stabilize the project site, the scale of the commercial use (and the associated square 
footage of the commercial building) will need to be reduced accordingly. 

Summary 

The issues raised by the appellant were appropriately addressed by the Zoning Administrator 
prior the decision to approve the application on 11/18/05, based upon the available information. 
Since that time, however, additional site specific information regarding additional earthwork and 
the stability of the soils on the project site has been received. Further geotechnical analysis will 
be required to determine the best methods to stabilize the project site and parking area. 
Additionally, the location of the sewer line relative to the existing building must be determined in 
order to make an appropriate recommendation regarding the variance. 

While the overall project may have merit, it is not possible to make that determination without 
additional technical information. The stability of the project site and the location of the sanitary 
sewer line will determine the amount of commercial space and associated parking that is 
appropriate on the subject property. As a result of the receipt of additional information relative 
to these two issues, a reduction in the overall size of the proposed commercial development may 
be necessary. Until that information is available, it is not possible to recommend an action 
relative to the proposed project. 
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Recommendation 

Planning staff recommends that your Commission CONTINUE the public hearing for 
Application Number 04-0650 to a future date, pending receipt of the following information for 
review by County staff, and direct staff to re-notice the public hearing: 

1. A geotechnical investigation per the guidelines in the memorandum prepared by the 
County Geologist, dated 1/30/06. 

A determination of the existing sanitary sewer main line relative to the existing 
improvements on the project site. 

Revised plan sets with the sewer main line and any existing easements for the sanitary 
sewer clearly displayed. 

2. 

3. 

Sincerely, OfL “i 
Randall Adams 
Project Planner 
Development Review 

Reviewed By: 
Cathy Graves 
Principal Planner 
Development Review 

Exhibits: 

2A. 
2B. 
2c.  
2D. 
2E. 
2F. 
2G. 
2H. 

Grading, Violation, and Permit History 
Letter to the Planning Commission, 2/22/06, with Exhibits. 
Memorandum from Joseph Hanna, County Geologist, dated 1/30/06. 
Letter from Haro, Kasunich & Associates, dated 1/27/06. 
Letter from appellant, Kent Washbum, dated 1/18/06. 
Sanitary Sewer System Diagram, Department of Public Works. 
Exhibit from Riparian Exception 96-0396. 
Letter to the Planning Commission, 1/11/06 agenda date, with attachments. 



ZarMcGregor - Grading, Violation and Permit History 

APN 038-061-06 One property before parcel was split to create existing Zar and First Alarm properties. 

1960-61 Sewer Line: Sewer line installed (October 1960 date on plans for sewer line installation) 
1962 Building Permit(s) #: 1594 & 1474 issued to Eva Bernard for relocating a building to be 

used as a real estate office. This structure was located on what is now the First Alarm 
property and is not associated with the existing construction on the Zar property. 
Grading: Initial grading of subject property and adjacent parcel (possibly in conjunction 
with freeway construction or the construction of McGregor Drive) prior to 1963 as 
determined from aerial photographs. Most of the grading occurred around the parking 
area. Sewer manholes likely buried during this time. 
Grading: Some additional grading near McGregor Drive between 1963 and 1965 evident 
in aerial photographs. 
Building Permit(s)#: 3732 & 4617 to erect a garden sales area 5 feet from property line, 
install 1 hour fire wall on an existing structure whch is closer than 5 feet to the property 
line, and install plastic over existing lath house and walkway. These buildings wer built 
on the current Zar property for an existing nursery use (Aptos Gardens). Nurseries were 
an allowed use in the zone district with no use permit required. AF'N 038-061-06 was 
divided into APNs 038-061-07 & 08 prior to this date by deed. Although the BP was 
issued on APN 038-061-06, the property line referred to is the boundary between parcels 

1963 

1965 

6/13/67 

-07 & -08. 

APN 038-061-07 Subject property (after division from larger parcel) 

91 12/67 

1/9/73 

1989 

12/27/91 
1/29/93 

7/14/93 

10/26/93 

11/22/93 
11/29/93 

11/30/93 

Assessor Records: 926 square feet of office and greenhouse and 887 square feet of 
covered area. There is 405 square feet of office, 521 square feet of greenhouse and 887 
square feet of covered area indicated on appraiser drawing. 
Assessor Records: 1,189 square feet of office and greenhouse and 887 square feet of 
covered area. Increase of 261 square feet of greenhouse, identified in 1973 appraisal. 
Grading: Small amount of grading between buildings and Borregas Creek between 1965 
and 1989. Erosion of fill evident in later aerial photographs. 
Building Permit #: 101649 issued for relocating a gas meter for a bird aviary. 
Code Compliance: Complaint received. Construction of 2,044 square foot commercial 
building and a 400 square foot deck without permits. 
Code Compliance: Brent Byard (lessee) states that an application will be made for a 
produce stand. The trucks will be moved when space opens in Aptos Warehouse (approx 
2 weeks). The structure did not appear to be habitable but the tenant stated that it had 
been habitable in the past. 
Code Comoliance: Complaint received. Substantial development in riparian corridor 
including parking lot built on fill material, retaining walls, and deck. 
Assessor Records: Byard's purchase property. 
Grading: Department of Fish and Game concerned regarding 11 truckloads of dirt and 
debris that were dumped into riparian corridor. 
Code Compliance: Site visit identified extensive fill with asphalt and concrete debris on 
slope between existing building and Borregas Creek. Correction notice issued requiring a 
Grading Permit and Riparian Exception application by 12/30/93, fiuther grading was also 
prohibited. 
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10194 

6/95 

10/10/95 

10/16/95 

11/1/95 

5/15/96 
6/25/96 

7/1/96 

1996-1997 

11/14/96 

6/12/97 

1997-1 998 
11/30/98 

11/28/00 

11/21/01 

2/27/01 

3/13/01 

11/21/01 

9/25/03 

6/4/04 

Grading: Phone call from complainant regarding additional grading and a retaining wall 
under construction within the riparian comdor. 
Code Compliance: Phone calls from complainant stating that structure was converted to 
residential uses. 
Code Compliance: Re-roofing permit held up due to environmental violation. Byard 
operating Napa Springs Water Company from existing structure. 
Code Compliance: Staff conducted a site inspection and verified environmental 
violations; partial foundation upgrade andor replacement and deck. Also, identified the 
addition completed in 1972, with no permit on file. Staff agreed to approve a re-roof 
permit to protect the structure, with a hold to be placed on the permit until all 
environmental violations are resolved. 
Building Permit #: 11 1076 issued for re-roofing on existing single-family 
dwellingicommercial building. This was an over the counter permit that required no 
routing. 
Assessor Records: Randy Zar purchases interest in property. 
Discretionarv Permit: Application 96-0396 made by the Department of Public Works for 
a Riparian Exception to uncover existing sewer manhole buried on the property. 
Discretionary Permit: Riparian Exception 96-0396 issued with approximately 50 cubic 
yards of grading and 3 foot high retaining walls authorized to construct an access road 
and to uncover and raise the existing sanitary sewer manhole. 
Grading: In order to access the sanitary sewer manhole, more than 50 cubic yards of 
earth were required to be removed and replaced. Additional fill material may have been 
placed in the parking lot area during this time. Several retaining walls constructed as 
well. 
Building Permit #: 11 1076 (for re-roofing) voided for lack of compliance - permit 
expired. 
Discretionan/ Permit: Riparian Exception 96-0396 finaled. Department of Public Works 
project to raise manhole complete. 
Code Compliance: DeWgrocery store operating without permits. 
Code Compliance: Complaint received. Conversion of existing building to a single 
family dwelling without permits. 
Code Compliance: Complaint received. Tenant has placed a single wide mobile home 
trailer on the property. 12' x 32' modular mobile trailer. 
Code Compliance: Site inspection. Trailer on property. Byard stated that he refurbishes 
the trailers on site and then sells them. There were no utility connections to the trailer at 
the time of the inspection. 
Code Compliance: Complaint received. Conversion of structure to multiple residential 
units. 
Code Compliance: Site inspection. Evidence of construction to convert to multiple units. 
Interior inspection refused. Trailer on site connected to utilities. 
Code Compliance: Site inspection. Zar and Byard present. Interior inspection identified 
4 complete residential units plus two additional rooms with bathrooms. 
Code Compliance: Site inspection. Small addition to enclose a concrete patio at the rear 
of the existing structure (approx. 8 x 10-12 feet). An inflatable dough boy pool was also 
installed on the project site. 
Code Compliance: Complaint received. Interior work without a permit. Complaint 
determined to not be valid. Work was only interior remodeling and cleanup which did 
not require a permit. 
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8/24/04 

11/15/04 
12/22/04 

2/1/05 

5/27/05 

8/25/05 
10/7/05 
11/18/05 

12/2/05 

12/05 

1/11/06 

1/13/06 

Code Compliance: Court judgment. Superior Court Judge Robert Atack ruled that all 
residential uses must cease and tenants must vacate by 9130104. Settlement agreement 
generated for commercial uses to obtain all required development and building permits. 
Assessor Records: Byard transfers all remaining interest in property to Zar family. 
Discretionarv Permit: Intake for Coastal and Commercial Development Permit 
application 04-0650. Application lacked required number of plans. Plans and fees 
submitted later for a formal application date of 1/3/05. 
Discretionary Permit: Application incomplete. Additional informatiodclarification 
required on plans and to satisfy Department of Public Works Drainage and Road 
Engineenng requirements. 
Discretionary Permit: Application incomplete. Additional informatiodclarification 
required on plans and to satisfy Department of Public Works Drainage and Road 
Engineering requirements. 
Discretionarv Permit: Application complete. 
Discretionarv Permit: Zoning Administrator hearing. Item continued to 11/18/05. 
Discretionary Permit: Zoning Administrator hearing. Coastal and Commercial 
Development Permit application 04-0650 approved with revised findings and conditions, 
including the requirement of a geotechnical (soils) report with a slope stability analysis 
prior to the issuance of a Building Permit. 
Discretionarv Permit: Coastal and Commercial Development Permit 04-0650 appealed 
by attorney representing neighboring property owner Jar1 Sad. 
Discretionary Permit: Applicant's representative contacts geotechnical engineers to 
evaluate site. Issues of slope instability are identified. This information is conveyed to 
County geologist by telephone. Further review of project site by County geologist 
identifies slope instability and extensive grading work within riparian corridor. 
Discretionarv Permit: Planning Commission hearing. Recommendation to remand back 
to Zoning Administrator to consider new information regarding slope instability and the 
location of the sanitary sewer line relative to the existing building. Commission 
determines that they must hear the appeal and continues the item to 2/22/06 for a full 
report. 
Discretionarv Permit: Site inspection with County geologist and civil engineer. 
Retaining walls appear to be failing on project site and soil slumps appear to exist on the 
slope between the walls and Borregas Creek. 



COUNTY OF S4NTA CRUZ 
PLANNING DEPARTMENT 

701 OCEAN STREET - 4TH FLOOR, SANTA CRUZ, CA 95060 
(831) 454-2580 FAX (831) 454-2131 TDD. (831) 454-2123 

TOM BURNS, PLANNING DIRECTOR 

February 13,2006 

Planning Commission 
County of Santa Cruz 
701 Ocean Street 
Santa Cruz, CA 95060 

Agenda Date: February 22,2006 

Subject: A public hearing to consider an appeal of the Zoning Administrator's decision to 
app, ove application 04-0650; a proposal to recognize an existing anmerc ia l  building and 
to establish a Master Occupancy Program to allow commercial service uses. 

Members of the Commission: 

This item is an appeal of the Zoning Administrator's 1 1/18/05 decision to approve the above 
listed application and was heard before your Commission on 1/25/06, At that time, your 
Commission decided to hear the appeal after consulting with County Counsel regarding appeal 
procedures, and the actual public hearing was continued until today's agenda. 

Request for Continuance 

The applicant's representative has been out of state due to a family emergency and has not been 
able to prepare materials in response to the appellant's concerns in time for this meeting of your 
Commission. The applicant requests a continuance to 3/8/06 so that he can meet with planning 
staff and his representative can prepare a response to these issues. 

Recommendation 

1. Planning Department staff recommends that your Commission CONTINUE the public 
hearing for Application Number 04-0650 to March Sth, 2006. 

Sincerely, 

Randall Adams 
Project Planner 
Development Review 

Exhibits: 

Reviewed By: 
Cathy Graves 
Principal Planner 
Development Review 

1A. Letter requesting continuance, prepared by Randy Zar, dated 2/13/06. 



February 13,2006 

Santa Cruz County Planning Commission 
County of Santa Cruz Planning Department 
701 Ocean Street, 4* floor 
Santa C m ,  CA 95060 

SUBJECT: Appeal of Application 04-0650 (Randy Zar 81 Aviar Trust) 

Dear Members of the Commission 

I am requesting that you continue this matter for the reasons stated in this letter. You first 
heard this appeal at your hearing of January 11,2006. At that time you continued your 
consideration of this appeal to your meetmg of February 22, 2006. You also directed 
Planning staff to meet with me and members of my project team prior to completion of 
the next staffreport for this item. Prior to January 1 1 .  I was scheduled to be out of the 
country for three weeks beginning January 25. Planning staff would not meet with US 

prior to my January 25 departure even though we had requested to meet prior to that date. 
Therefore, I left my planning consultant, Kim Tschantz, in charge of matters in my 
absence. 

I understand a meeting was fmally scheduled for Planning staff to meet with Mr. 
Tschantz on February 7. Unfortunately. Mr. Tschantz had an unexpected family 
emergency and had to leave the state on February 4. I have just returned fiom my trip on 
February 10 This situation makes it impossible for Planning staff to meet with us in a 
meaningful way prior to preparation of the staff report for the February 22 hearing. For 
these reasons, I am requesting that the PIanning Commission continue this matter to one 
of its meetings in March 2006. Thank you very much for your consideration. 

cc: Randall Adam 
Kim Tschantz 
Dave Imai 



MEMORANDUM 

Date: Monday, January 30,2006 

To: Randall Adams, Planner 

From: Joe Hanna, County Geologist, CEG 1313 

Re: ZarProperty 

The following are conclusions based upon site reconnaissance, file research, and aerial 
photographs. 

1. The time frame for the basic elements of the grading that has occurred on this property is 
as follows: 

a. The initial site grading occurred before 1963 with most of the grading occurring 
around the parking area. 

b. Some additional grading occurred on the property before 1965 near McGregor 
Drive. 

c. A small amount of grading occurred between 1965 and 1989 between the buildings 
and Borregas Creek as identified through the viewing of four aerial photos. The f i l l  is 
already starting to rill in some of the aerial photos. 

d. Between 1989 and the mid-1990's a small fill pad was constructed between the 
building and Borregas Creek. 

e. Additional grading occurred between the structures and Borregas Creek since the 
mid 1990s. 

2. Several episodes of grading have occurred in and around the time the sewer manhole was 
raised and included the construction of several retaining walls. Repairs to the retaining 
walls have occurred within the last two or so years. 

3. The whole length of the Borregas Creek embankment on the Zar property is unstable. 
Slopes range in gradient form 3/4:1 to approximately 1x3, and the slope failures range 
from a few feet to nearly 6 feet or more in depth. 

4. None of the new on site retaining walls meet appropriate engineering standards, and most 
have visible signs of distress. In addition to the shallow failures, the walls do not function 
properly to restrain the brow of the slope, and the brow of the new fill slope is creeping, 
and/or settling. In response to these forces, the retaining vertical beams have tilted, and 
near the manhole, the retaining wall lagging is failing as well. 
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5. The majority of the fill appears to be between the structure and Borregas Creek. Some 
additional grading appears to have occurred beneath the structure, but I cannot determine 
the amount of grading beneath the structure. 

Conclusions: 

Substandard grading and retaining wall construction have resulted in unstable slopes adjacent 
to Borregas Creek. The characteristics of the subsurface conditions beneath the existing 
building are unclear. 

Consequently, the geotechnical engineering investigation and analysis must first assess the 
existing site conditions to develop a strategy to repair the slope, and, if necessary, stabilize the 
structure. After this strategy is developed, a meaningful slope stability analysis can be 
completed. The stability analysis must assume that the improvements are in place to assure 
that the repair strategy will work. 

The repair strategy must include the following: 

1. All of the retaining walls must be replaced with permitted engineered retaining walls. 
2. The fill along the face of the fill slope must be stabilized to reduce the amount of slope 

failure. 
3. The toe of the fill will need to be protected from water erosion. 
4. The geotechnical engineer must complete a geotechnical analysis that demonstrates both 

deep and surficial slope stability after the site has been repaired. 
5. An engineered grading plan, erosion control plan, and planting plan must be developed for 

the repair strategy plan. 

A note regarding the need for a Riparian Exception: The riparian corridor would be marked 
from the bottom of the remaining wall lagging. Essentially, the riparian area would be set 
outside the area of petmanent disturbance. Work along the creek below the wall would require 
a riparian exception. 



- 
H A R O ,  KASUNiCH AND ASSOCIATES, INC. 

CONSULTING G a o r ~ c u ~ i c n i  & COASTAL ENOINEERS 

Project No.SC7503 
27 January 2006 

TOM BURNS, PLANNING DIRECTOR 
RANDALL ADAMS 
SANTA CRUZ COUNTY PLANNING DEPARTMENT 
701 Ocean Street 
Santa Cruz, California 95060 

Subject: Geotechnical Assessment of Fillslope 
Bounding east side of Drainage Ravine 

11 11 Estates Drive and McGregor Drive 
Santa Cruz County, California 

Reference: 

Dear Mr. Burns and Mr. Adams: 

At the request of our client, Jar1 Saal we would like to present our observations 
and conclusions regarding the fil1sIc;pe which bounds the ravine adjacent to the 
reference properties. We have worked ~ d h  Mr. Saal and been to the property off 
and on for the past six years. 

Fifteen months ago MI.. Saal comrnissicr!?ed us to begin a geotechnical 
investigation of the fillslope which bounds his proprty and his neighbor's 
property off McGregor Drive. WE had outiined the scope of work that would 
allows us to bring a rubber tired power driven auger exploratory drill rig to the 
back of his building on his vacar~t lot adjacent to the top of the slope. We were in 
the process of getting permission to drill along the top of the ravine in the County 
right-of-way, in a paved parking area. adjacent to McGregor Drive. The pwpose 
of this subsurface exploration was to determine the depth and consistency of the 
o?,ersteepen fill soil adjacent the drainage ravine west of the reference 
properties. Visual observations from field reconnaissances of tha fillslope 
indicate a large volume of fill has been placed on the east side of the drainage 
gully. The fill has an approximate gradient steeper than 1:l .  The fill is 
approximately 20 feet (A) deep. A number of slump slides dot the face of the fill 
slope. In order to determine the consistency and extent of the oversteepen fill 
wedge, exploratory borings must be drilled just off of McGregor Drive on the 
Santa Cruz County right-of-way easement as well as in the back of 11 1 Estates 
Drive adjacent to the top of the fill slope. We must also drill on the fill slope with 
hand augers or portable drilling equipment. Cross-sectional profiles from the flow 
line at the bottom of the drainage gully to the top of the fill slope and across 
portions of the reference properties and then the County's easement must be 
prepared. Appropriate laboratory work will then be performed on select samples 
of the fill material to aid in stability analysis of the fill slope, This will allow US to 
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determine the critical geometry of the fill wedge and present measures to 
stabilize the fill for long term performance. Stabilization measures may include 
over-excavation and redensification of existing fill materials to proper compaction 
at a flatter gradient and/or using reinforcing such as tensor grids to allow steeper 
fill slope gradient. Retaining structures at the base or at the top of the fill slope 
may be necessary to accommodate flattening the slope gradients and attaining 
compaction requirements. 

At present tension cracks can be seen in the parking pavement area within the 
County right-of-way indicating lateral movement of the fiil and the wood retaining 
walls constructed at the top of the fillslope adjacent to the parking lot. We had 
been working with Rich Strauss of Earthworks, a general grading contractor to 
assess stabilization feasibility related to construction and to estimate cost to 
stabilize the fillslope. We had met with the Santa Cruz County Sanitary District to 
determine locations of the sanitary sewer line which crosses the upper regions of 
the ravine in proximity of the unstable fill. Due to administrative complications 
and the onset of continuous winter rains, the geotechnical investigbtion ?!as 
postponed until~further notice by Mr. Saal. 

Based on our history with Mr. Saal's property, our initial observations and 
evaluation of the fillslope on the east side of the ravine, and discussions with 
Earthworks regarding stabi!ization we extend the following professional opinions 
and recommendations: 

1. It will be necessary to investigate the fill wedge along the east side of the 
'ravine. This can be accomplished with deep exploratory borirrgs a i  the top 
in the vacant lot behind Mr. Saal's commercial building and in the paved 
parking area, County right-of-way. These borings may be as deep as 25 
to 40 feet. A portable drill rig will ?hen be carried onto the slope in select 
areas to determine the depth of fill and consistency of fill in the lower 
bounds of the oversteepen fillslope. 

Cross-sectional profiles across the fill should be constructed to aid in 
determining the volume and stabiiity of the fill wedge. These cross- 
sections will also allow an evaluation of how best to remediate and 
stabilize the fillslope permanently. 

Some geotechnical slope stability analysis will be done to try to determine 
the gradients that can be reconstructed either from the base of the fill or 
utilizing retaining walls to maintain long term stability. 

2. 

3.  
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4. A geotechnical investigation presenting the results of field and laboratory 
work and the geotechnical evaluation with recommendations and design 
parameters can then be utilized by a civil engineer to prepare a 
stabilization plan. The cost of the geotechnical engineering work will be in 
the range of $7,500.00 to $10,000.00. Civil engineering profiles (survey 
work) and a final plan could cost as much as $1 0,000.00 to $15,000.00. 

5. Based on our visual observations, the fillslope is deep, it encompasses the 
ravine from the frontage road to beyond the vacant lot of Jar1 Saal’s and is 
unstable as evident by the tension cracks in the pavement and recent 
slump sliding which has occurred since multiple periods of fill placement. 

6.  The civil engineering plan should also present drainage improvements 
along the top to collect accumulated storm water and carry it to the bottom 
of the ravine in a controlled manner to maximize long term stability. 

We have been informed that the County is contemplating sale of the excess right 
of way area which WE have described above as showing clear signs of failure. 
We do not see how the C,ounty can possibly contemplate liability free sale of this 
propetty or resolution of red tag issues involving the person who appears to 
admit he placed the fiil there, paves it over, and then used it without permission 
as his parking area, without a clear answer to the geotechnical questions raised 
by the history and current failure profile at the site. 

If you have any questions, please call our office. 

Very truly yours, 

KASUNICH ASSOCIATES, INC. 

. Kasunich 

V JEWdk 

Copies: 1 to Each Addressee 
2 to Jar1 Saal 
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January 18,2006 

Mi-. Tom Burns, Planning Director 
Mr. Randall Adams, Staff Planner 
County of Santa Cruz 
701 Ocean St. 
Santa Cruz. Ca. 95060 

Re: 2000 McGregor Dr., Application 

Dear Mr. Bums and Mr. Adams: 

One of the strongest messages I heard from the Planning Commissioners last Wednesday is 
that they are very concerned about the lack of clarity in the evidence in this matter. They seemed 
to be directing staff, the applicant and the appellant all to work together to identify issues and come 
up with as much solid information and agreement as possible, as opposed to mere allegations, in 
advance of the February hearing. 

For the moment the most important way we can cooperate in carrying out the will of the 
commission, it seems to me, is for me and my client to be full participants in the process. It 
sounded to me both on the record Wednesday and after the hearing that Mr. Tschantz and his client 
would prefer to have a series of closed-door meetings with staff from which my client and I are 
excluded. I believe, to the contrary, that only by careful collaboration of all parties in stating their 
positions and cooperating to test the evidence, will there be a) intelligent definition of the issues 
and b) comprehensive marshalling of the facts. To avoid the kind of conflict that clearly frustrated 
the commission last Wednesday all must be invited in to the table, not just staff and the applicant. 

My client and I will do all possible to make ourselves available on short notice to meet with 
you and any other county representatives to take the next steps. Please include us ASAP. 

The second purpose of this letter is to list the main problems and issues at this juncture as we 
see thein, and to give some recommendations for making progress toward the truth. Here they are: 

1. Is there evidence that a large quantity of fill was placed on the applicant’s property 
and the adjoining part of the McGregor Dr. right of way in violation of the law after the 
riparian exception work was done? The conflict in the evidence could not be stronger. Zar and 
his wife categorically deny it. but not under oath. My client and the three witnesses whose 
statements we submitted categorically affirm it under penalty ofperjury. 

EXH I8 f T 2~ 
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We recommend that my client and his witnesses meet with planning staff and the county 
geologist on the site to point out where they saw the unengineered fill placed after the riparian 
exception was signed off. By having all parties together in one place - literally on the site - the 
chances for missed communication and ambiguity will be reduced insofar as it is in our power to do 
so. We will try to coordinate such a meeting at staffs convenience. 

2. Is there evidence of slope failure and soil instability on a) the applicant’s property 
and b) the portion of the County’s McGregor Dr. right of way he has been allowed to take 
over as his parking lot? In my opinion both properties must be addressed. It is clear that the 
application cannot be successfill unless Mr. Zar acquires the portion of the right of way, so we 
cannot do a meaningful job of laying out the issues and needed information for the commission 
without checking to see if there are signs of soil problems on that parcel as well as Zar’s. 

3. Is there evidence that the applicant has taken over a portion of the County right of 
way and made extensive alterations to it in violation of the law without any encroachment or 
other permits from the Public Works Department? It is clear from the materials submitted by 
the applicant and the statements made at the hearings that he is responsible for whatever was done. 

4. Does the evidence - including but not limited to aerial photographs, building permit 
records, Santa Cruz County Planning Department enforcement files, and Santa Cruz County 
Assessor’s records - show that the 1963 building permit for an 800 square foot structure which 
Zar  claims as being for his structure was actually for a demolished structure that was actually 
on the appellant’s parcel? We believe the best way to address this would be to have a meeting in 
your offices in the very near future, and to include Jessie Mudgett of the Assessor’s office and Kevin 
Fitzpatrick of Code Enforcement to sort out what the records, diagrams and photos mean. 

5. Does the evidence show that the county sewer line or a lateral thereof runs 
underneath the structure? I believe the best way to address this is to ask Public Works to 
designate someone to search their files completely and come up with all the evidence they can about 
the location, and then to make that available to all sides for analysis and comment. 

6. What percentage of the existingslrircture and other improvements on the Zar 
property was built us it now exists with the county permits required by law a t  the time of 
construction? It should be easy to tell from ground level and aerial photos and the Assessor’s 
records just when the building acquired its present configuration and when the other amenities were 
added. We believe it will show that very, very little of the structure and surrounding site os if now 
exists was built with permits. This bears directly on whether it is possible in all intellectual honesty 
to give this project an “existing facilities” categorical CEQA exemption. The facilities cannot be 
said to be pre-existing for CEQA purpose if they were built after CEQA took effect and in violation. 

I will be in touch very shortly to try to schedule the first meeting. 

Very truly yours, 

CC: Mr. Imai 
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COUNTY OF SANTA CRUZ 
PLANNING DEPARTMENT 

701 OCEAN STREET- qTH FLOOR, SANTACRUZ, CA 95060 
(831) 454-2580 FA% (831) 4542131 TDD (831) 454-2123 

TOM BURNS, PLANNING DIRECTOR 

December 16,2005 

Planning Commission 
County of Santa Cmz 
701 Ocean Street 
Santa Cmz. CA 95060 

Agenda Date: January 11,2006 

Subject: A $ n S k  hearing to considcr 33 appeal of the Zoning Administrator's decision to 
approve application 04-0650; a proposal to recognize an existing commercial building and 
to establish a Master Occupancy Program to allow commercial service uses. 

Members ofthe Commission: 

The above listed project for a Commercial Development Permit was reviewed at the 10i7i05 
Zoning Administrator hearing. At that hearing, the attorney representing the neighbor requested 
additional time to prepare written materials related to the proposed development. The hearing 
was continued to 11/18/05 allow for the neighbor's representative to perfonn additional research 
and to prepare additional documentation. 

The attorney representing the neighbor provided additional information during the week of the 
rescheduled public hearing. The applicant's representative provided additional information 
during this time, as well. Planning Department staff and the Zoning Administrator reviewed the 
additional information and modified the conditions for the proposed development prior to 
granting an approval for this item on 1 1/18/05, The Zoning Administrator heard and considered 
each of the concerns stated by the neighbor and his representing attorney prior to modifymg the 
project conditions and taking final action on this proposal. The neighbor did not feel that each of 
the concerns were adequately addressed and an appeal of the Zoning Administrator's decision 
was formally made on 12/2/05 by the attorney representing the neighboring property owner. 

Soil Stability & Environmental Concerns 

The appellant has stated that earthwork has been improperly performed on the applicant's 
property and that the neighboring property may have been adversely affected. 

The Zoning Administrator considered this issue and discussed the prior earthwork (performed 
under Riparian Exception 96-0396) with Environmental Planning staff. Based on the evidence 
prese1,ted at that time, it was determined that the prior earthwork and associated improvements 
were installed as required by County staff and that the prior earthwork was not a component of 
the current proposal. Even with this determination, the Zoning Administrator addressed the 
neighbor's concerns and required the preparation of a geotechnical report with a slope stability 

I 



Appeal of ApplicationNurnber 04-0650 
Agenda Date: January 11,2006 

Page 2 

analysis prior to the approval of a building permit for the proposed commerciul building. The 
preparation and review of this report, and the requirements imposed by such a review, was 
intended to address any slope stability issues that may exist on the subject property. 

Additional Information Received 

In response to the Zoning Administrator's request for a geotechnical report prior to building 
permit issuance, the applicant had the subject property analyzed by geotechnical engineers. 
Although their analysis was preliminary, and soils borings were not taken, the geotechnical 
engineers were able to determine that a significant soil stability issue exists on the project site. 
This information was relayed from the project applicant to the County geologist by telephone 
shortly after the final action was appealed. 

In order to determine what measures are necessary to stabilize the site, further geologic and 
geotechnical reviews will be necessary. This additional information was not available to 
Planning Department staff or the Zoning Administrator when the final action was taken on 
1111 8/05. If Planning Department staff (or the Zoning Administrator) had t h s  additional 
information at the time that the review was conducted the staff recommendation (and final action 
by the Zoning Administrator) would have differed and additional geologic and geotechnical 
review would have been required. 

Summary 

The issues raised by the appellant were addressed by the Zoning Administrator prior the decision 
to approve the application on 11/18/05. Since that time, additional site specific information 
regarding the stability of the soils on the project site has been received. Further geologic and 
geotechnical analysis will be required to determine the best methods to stabilize the project site. 
Given the need for hrther review, the Zoning Administrator would like another opportunity to 
review this application and to modify the findings and/or conditions as necessary. 

Recommendation 

Planning Department staff recommends that your Commission REMAND Application Number 
04-0650 back to the Zoning Administrator for reconsideration. 

Sincerely, 

Randall Adams 
Project Planner 
Development Review 

Reviewed By: 
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1. 
2. 
3. 
4. 

Appeal letter, prepared by Kent Washbum, dated 12/2/05, 
Letter from neighbor's representative, prepared by Kent Washbum, dated 11/17/05. 
Letter from applicant's representative, prepared by Kim Tschantz, dated 11115105. 
Staff report to the Zoning Administrator, originally heard on 10/7/05 and continued to 
11/18/05. 
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December 2,2005 

Santa Cmz County Planning Commission 
701 Ocean St. 
Santa Cruz, Ca. 95060 

Re: Notice of Appeal/Application # 040650 03806L-67 

Dear Commission: 

I represent Jar1 Saal. Mr. Saal hereby appeals the decision oftlie Zoning Administrator on 
November 18, 2005 to approve the above-referenced application. 

Mr. Saal is beneficially interested in this matter in that he owns two parcels adjoining the 
subject property. One of his parcels, at 11 11  Estates Dr. is improved with the First Alarm building 
which serves the private security needs of so many local individuals, agencies, and businesses. 

- There are signs of cracking in the improvements on Mr. Saal’s First Alarm property, along 

-There is significant evidence that this may be the result of unauthorized construction and 

- There is significant evidence of environmental degradation in the Rorregas Creek arroyo, 

its boundary with the parcel of the applicant. 

unengineered soil placement on the applicant’s property. 

both on, and downstream of, the applicant’s parcel. Mr. Saal owns the parcel immediately 
downstream from the applicant. 

- There is significant evidence, in the form of sworn statements from three disinterested local 
professionals, including the former county employee who was responsible for inspecting work on the 
applicant’s parcel, evidence which the Zoning Administrator disregarded, of the unsupervised and 
unpermitted placement of hundreds, and perhaps thousands, of cubic yards of unengineered fill on 
county right of way property and on the applicant’s own parcel. 

The decisions taken by the Zoning Administrator are appealed because they constituted: 

- 
- 
- 

a prejudicial abuse of discretion, 
there was not a fair and impartial hearing, 
the decision made was not supported by the facts, did not follow the law, and rested in part 
on mere speculation. 
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The fairness and impartiality of the hearing is challenged on two grounds in particular: 

- after the public hearing was closed and the appellant’s opporhinity to respond to evidence 
had been cut off, the Zoning Administrator invited and permitted new testimony but 
refused to give the appellant a chance to question or rebut that new testimony 
county staff members were present to supply information to the Zoning Administrator, but 
they refused, despite express requests from appellant, to consider or respond to the 
evidence that was presented by the appellant. 

- 

The following grounds of appeal are asserted as to the particular determinations the ZA made: 

As to the CEQA Notice of Exemption the applicmt was not eligible for a categorical 
exemption as “existing facilities“ because all the evidence showed that about 95% of the ”existing 
structure” was built totally without permits. It stands the entire logic of land use approval completely 
on its head to say that the careful application of CEQA analysis tu an illegally built 2,400 square foot 
structure built after CEQA was enacted can be avoided altogether because the applicant and his 
predecessors were so bold as to build the structure in violation of CEQA and all other applicable law! 
The clear intent of categorical exemption under CEQA: as declared by both the Legislature and the 
appellate courts, was to exempt “existing facilities” whose actual development came before CEQA. 
Since all the evidence shows that this structure was built largely without permits after CEQA then 
CEQA must be applied. No other categorical exemption applies either. 

.As to the Variance, the necessary findings could not be made and should not have been made 
on the basis of the evidence presented. The variance seeks to legalize unpermitted construction which 
invades the setbacks from the riparian corridor and the underdeveloped residential parcel to the rear 
owned by Mr. Saal. The key fact is that the offending portion of the structure was built without 
permits. Thus the first finding, that the variance is needed because of special circumstances which 
would otherwise deprive the property of privileges enjoyed by others, cannot be made. In reality it is 
illegal construction on the property within county mandated setbacks which makes a variance needed. 

The other variance findings cannot be made either. It is a grant of special privilege to exempt 
unlawful construction from the strictures met by owners who developed in conformity with the law. It 
is not harmonious with the purposes or intent of the law to permit illegal commercial development to 
encroach on the setbacks for adjoining residential land because it is sure to impact the level of future 
use and developability of the adjoining residential land; when commercial use invades the setbacks 
then either the hture residents deal with noise intrusion or the fiiture residential development is cut 
back to provide more setback on its side of the line. 

Coastal Development findings could not and should not have been made. The project: 

-conflicts with residential and riparian setbacks, 
-affects a parcel where existing environmental and grading violations are unaddressed, 
-does not meet normal site coverage and other design criteria. 
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Development Permit approval was improper because: 

- the proposed site coverage and impervious surfaces result in site overdevelopment, 
- the proposed development conflicts with significant riparian & open space policies, 
- it conflicts with General Plan standards on development proportional to usabte area. 

In summary please let me say a few candid words about the process and my client's position. 
This is not a vendetta or grudge match on our part though other will try to make it seem so; my client 
recognizes that the applicant has as much right to beneficial use of his property as my client does, and 
we are not proceeding under the illusion that such use can or should be prevented or delayed. 

Instead our position is that starting from the standpoint of the more than twelve year history of 
building, zoning, coastal, grading, environmental health and General Plan violations, nobody should 
be bending over backwards to smooth the applicant's path or exempt him from the standards 
applicable to those who obey the law-. We invite cynical disrespect for rhe law if equally situated and 
law ahiding applicants receive unequal trearment. What does it do when a deliberate violator, even if 
some of the violations were "inherited" from a predecessor or spearheaded by a former partner, 
receives special treatment? It can only be expected to severely damage confidence in the integrity of 
the entire decision-making process. 

All the declarations of legislative intent for CEQA, the Subdivision Map Act, and the other 
leading land use standards of the State of California, to say nothing of the appellate court decisions 
which construe them, speak in terms of good-faith reasoned analysis on the basis of gathering and 
considering all relevant information. The decision we challenge would turn that around 180 degrees 

'Three sworn statements from a) disinterested professionals with b) direct knowledge of what 
was done to this parcel by c) the applicant himself d) after the riparian exemption was signed off were 
submitted into the 1-ecord. Taken together they show that hundreds if not thousands of yards of fill 
were imported and placed, largely on county property and spilling into a protected riparian corridor, 
with no proper engineering or supervision. 

Good faith reasoned analysis and informed decision making required that this extremely 
reliable information and the serious questions it raised be addressed before giving the applicant 
CEQA, variance, development. and coastal sign offs. Giving rhe approval first, before the 
information is known, hands the applicant an approval which may be contradicted when the soils 
analysis is completed. More important, handing the applicant an approval before the soils 
information is in violates both the letter and spirit of the law by depriving the appellant and all other 
interested members of the public of a significant right afforded them 'by the law, the right to take a 
meaningful part in the process by analyzing and responding in public debate to such key information 
as a report on hundreds or thousands of yards of illegally placed soils. Approval before information is 
gathered truncates, and even prevents, such informed public debate and decision making. The only 
way to respect the spirit and letter of land use law is to withdraw the approval of 04-0650 until all the 
facts are in and have been made known to applicant, appellant and county staff, so that due 
deliberation and informed decision making, not a rush to judgment, results. 

Sincerely yours, 

b 
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KENT G. WASHBURN 
ATTORNEY AT LAW 
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November 17,2005 

P. i a  

Mr. Don Bussey 
Zoning Administrator 
701 Ocean St. 
County of Santa Cruz, Ca. 95060 

Re: 2000 McGregor Dr. APN 038-061-07 Application # 04-0650 

Dear Mr. Bussey: 

Several weeks ago I was contacted by the applicant's neighbor to analyze this 
application and the staff report which recommended its approval. I believe Supervisor Pirie 
had previously been approached by both the applicant and opponents of the project, especially 
in regard to possible purchase of the adjoining county right of way, When she leamed that I 
had been retained to look into the matter she asked me to be sure to forwmd my conclusions to 
her attention. Hence this letter is copied to her. My apologies to all, including the applicant, 
because the press of court business has made the time between this letter and the hearing on 
November 18 so short. 

I. Executive Summary 

The parcel and its owner have an extensively documented, twelve plus year history of 
some of the most egregious, consistent. and bold violations olcounty building, zoning and 
environmental regulations ever seen in a parcel of this size in Sania Cruz County! 'They now 
seek to legitimize these violations through the present application. 

My client and other neighbors of this parcel oppose the application because it rests on: 

-false statements, concealment of the truth and a refusal to cooperate in essential fact finding, 
-failure to expose the site improvements to the same scrutiny a law abiding applicant faces, 
-issuance of a variance to legitimize illegal construction, 
-failure to address the environmental impacts of illegal activity by the o w n m  ofthis site, 
-hypothetical acquisition of public property the applicant has damaged and wrongfully used. 

For these reasom the application should be denied outright or at least deferred until the 
applicant cooperates at his own expense in finding out the truth. 
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11. Foundational Misrepresentations 

The touchstone of the application is site plan sheet A 1, dated December 22,2004 and 
revised BS of July 27,2005. It is divided into two halves, the existing site plan and the 
proposed site plan. On the existing site plan there is a note which states “ Note: all features 
represented on this plan are existing and permitted except 160 sq. ft. room (shown hatched).” 
A second note just below the first one states “All impervious areas on this pian are existing and 
permitted except 160 sq. ft. room. See permit numbers and dates below.” 

These statements are false, The county’s enforcement files contain detailed review of 
the permit history showing that the one buiiding pennit mentioned was in 1967 for some minor 
changes to a small nursery building. Over the years that roughly 400 sq, fi. offrce building was 
gradually and without benefit of any building perinits whatsoever turned into a 2042 sq. ft. 
building as 9hOW on the plans. 

The statemen& are false in their indication that the riparian exception of 1996 authorized 
all the impervious surfaces shown on the plan sheet. In point offact that riparian exception was 
not issued to the property owner, but rather to the County of Santa CNZ Public Works. The 
purpose of that riparian exception was not to address the legitimacy of the various improvements 
on this site, which Public Works had no jurisdiction whatsoever to seek or obtain, but rather to 
facilitate locating and resetting a manhole and sewer line which had been buried by past illegal 
grading on this site around 1993 

111. Significant New Evidence 

Enclosed under Tab 1 of the attached materials is a set of three separate declarations 
under penalty of perjury on the subject of post-riparian exception grading violations. The 
declaratioes are accompanied by the unsworn tetter of a fourth expert. 

Several things are noteworthy about these three deciarations. 

1. They come from totally disinterested parties, not partisan experts hired by my client. 
2. Each man is an expert in a some aspect of soils placement or testing: one is an 

engineer another an engineering contractor, and the third is a soils technician. 
3> Each man had direct knowledge ofthe parcel in question at the time in question: one 

tested the riparian exception soils. work, the second refused to sign it off, and the third 
thinks he conmbuted excess soil to the site. 

The three witnesses conclusively rebut the suggestion that the applicant’s site work was 
completely tested and legitimized by the 1996 riparian exception and has remained unaltered 
since. It is respectfully submitted that such categorical and reliable contradiction of the key 
statements on which this application rests requires that the application be stopped in  its tracks 
until a) the applicant’s property and b) the portion of county right of way the applicant has turned 
into his parking area can be tested at applicant expense for the quality of the underlying soil 
placement, and the results interpreted. 

IV. Applicant Refusal of Cooperation 

s T 
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Tab 2 contains an exchange of letters between the applicant and the undersigned. The 
applicant was asked for voluntary cooperation in soil testing or my ciienl’s sole expense in light 
of the evidence that was coming to light. The applicant refused, and attempted to justify the 
denial on the theory that the applicant is the victim of a baseless vendetta. 

Also under Tab 2 are county records showinE past broken promises to comply by the 
applicant and such resistance of the legitimate exercise of inspection authority that two levels 
of inspection warrants had to be obtained and the present applicant had to be forced tot he brink 
ofa Superior Court trial before agreeing to make this application. 

V. Past History of Violations 

As discussed below this application seeks special treatmcnt of various kinds. In light of 
the false statements in the application, the clear evidence from the witnesses. and the refusal of 
coopetation in information gathering, it is importmi to summarize the history of violations so 
that the decision maker has a complete pictdre, 

Tab 3 ofthe accompanying documents contains reams of reports and memoranda in 
which various county employees document the history of violarions, largely by applicant and 
his fornlerpartner. The following is a bullet-point summary ofthese violations: 

rming 8. small nursery office and shed with covered plant sales area into B Frnished 2042 
sq. R. commercial s t rucwc  without permits 
dumping of many truckloads of concrete and soil onto and down the Borregas Creek 
Canyon embankment in or before 1993, causing serious erosion and siltation 
covering county sewer line manholes with unengineered fill 
illegal residential uses inside allegedly commercial structure in violation of C 4 zoning 
illegal food service establishment opened i n  viatation o fC  4 zoning 
food service establishment with no permit and numerous environmental health violations 
lengthy (more than one year) refusal to close food service or bring into compliance 
unpermitted encroachment onto & appropriation of county right of way for parking area 
placement of unengineered fi l l  on sit: wio permits after riparian exception work completed 
construction of deck in riparian corridor without permits 
installation ofresidential trailers on site wio permits in violation of zoning 
further recent retaining wall and drainage work in riparian comdor without permits 
converting commercial structure in C 4 zone to unpermitted office uses 
construction of an illegal substandard shed which encroached on the adjacent parcel to the 
rear and was used for human habitation. 

The staff report practically ignores these violations and describes this as an application 
to “recognize” or “retain” an existing structure as if its existence was somehow legitimate and 
deserved recognition or retention. The failure to list, frankly discuss, and deal with the 
violation is fatal to objective consideration of the application at this time. 

The whole idea of the public hearing system in the land use context is far decisions to 
be made in the open and the full scrtitiny of the press and PRY citizen who wishes IO participare 

___ 
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When there is an omission of this magnitude - a twelve year erfort to enforce compliance over 
multiple violations - it is impossible to fulfill the true purpose of public decision making 
without considering the whole, unpleasant truth. 

VI. Current Application 

The foregoing summary of the history and the supporting documents are essential to an 
intelligent, fact and policybased evaluation of the application as opposed to some conc\usory 
decision not to fully enforce the law against the applicant, 

On its face the staff report says that this applicatiaa seeks to "recognize" an existing 
commercial building, Nowhere in the staff report is there any discussion as to how site 
development standards would or should apply to this siie if the owner were coming in with a 
vacant parcel he seeks to develop. There should be at least some effort to compare the existing 
conditions to what the law would allow a law-abiding applicant to develop on a similar site. 

One interpretation of applicant's position, and this could be incorrect, is to see it as 
saying that since the building and improvements are already there and are upslope of the work 
which the County was permitted to do under its 1996 riparian exception, it is fine to just treat 
these improvements as ifthey were legitimately in existence. I have looked at the riparian 
exception file and it did not address the applicant's improvements. It was an exception sought 
by the county at county expense to fulfill a county purpose. Other than the work expressly 
addressed in the work authorization, nothing on the site was legitimized. A far more principled 
approach would be to require staff to include in the report an analysis of the application as if it 
were a new one, applying the same riparian setbacks, site coverage, circulation and parking 
standards as a law abiding applicant would have to meet for new development on such a 
constrained site. 

County law requires a thirty foot setback of all commercial development from the 
boundary of a residential parcel, Staff recommends that this be cut in half to accommodate the 
applicant's illegally constructed building. Once again the history of this parcel and appiicanL 
and the current failure to a) tell or b) cooperate in discovery of the truth call into most serious 
question whether thk is a site or application deserving of specid treatment. 'The staff report is 
artfully phrased on this point, but when the facts are boiled down it comes to this: in breaking 
the law to build without permi& in the first place the applicant or his partner or predecessor 
ignored the rear yard site setback standards too, and the applicant now does not want to suffer 
the expense or inconvenience of complying. It is not at all as the staff report suggests a 
function of the site's constraints - the parcel easily could have been developed with a smaller 
building with proper setbacks in better overall proportion to the developable square footage of 
the lot. Rather the variance is sought and recommended after the fact to legitimize one of a 
long list of individuaily and cumulatively egreious violations. The variance therefore would 
be a grant of special privilege to a property that was deliberately developed without permits and 
proper setbacks. The variance should be denied. 

The staff report glosses over the Coasral Plan consistency issues as if visual impacts 
were the sole question, The County's enforcement file as far back as I943 shows without a 
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doubt that illegal activity on this site has caused major deterioration of the riparian habitat of 
Borregas Canyon. This issue of substance must be assessed and addressed in order to state 
there is or will be LCP compliance, especially where John Kasunich and other reliable 
witnesses are telling the county that the signs of dope failure continue to this day. 

The history of this parcel and applicant are relevant to another issue that seems to be 
glossed over in the staff report - the “master occupancy program.” The staff report recognizes 
that even if the applicant should succeed in acquiring the adjacent portion of McGregor Dr, the 
parking for such a large building will be marginal. As detailed in tab 3 above and the county’s 
enforcement file the history of this parcel is hll of structures and uses which were buiit, used 
and maintained in complete defiance OF the law. What reason is there, in view of the 
misleading statements on which this application is based and the refusal to cooperate in fact 
gathering, to suppose that the applicant wili limit himself or his future tenants only to uses 
which need the bare minimum parking proposed? None. 

If the site were being used for approved C 4 zone purposes now it might be possible to 
argue that the applicant might continue to do so in the future. The staff report is silent on this 
issue, so it is not possible for the public and/or opponents of this project to be sure. The staff 
report should be extensively revised to discuss the present uses, compare them to what is 
allowed in this zone, and explain why the county should - or does - allow udawful uses to 
continue while an application that is supposed to “cure” violations is being processed. 

VII, McGregor Drive County Right of Way 

One of the more significant and telling omissions from the staff report is the fact that 
the area proposed for abandonment has been encroached upon, improved without permits and 
used for parking purposes for many years by the applicant without any encroachment permit or 
other government approval, The complete failure to address this aspect of the past history is 
further suggestion that the staff analysis partakes more ofjustifying a predetermined conclusion 
than E reasoned, objective, and complete, fact and policy-based evaluation. 

Since the Iast hearing October 7 the undersigned has diligently sought from the County 
Public Works Department any and all information about the proposed abandonment, including 
the price. At first it took days to hear back from staff. Then it took time to locate the file. 
Next County Counsel’s approval for me to look 81 the file was needed. When I was shown 
what was supposed to be the file it contained a Few form notices and responses and drawings. 
There was no reference of any kind whatsoever to the issue of valuation. Weeks ago I wrote a 
pointed confirming letter pointing out the dearth o f  valuation informatjon. There has been no 
reply at all, not wen to say that they have no value informarion. 

Thus the public remains completely in the dark about one ofthe lynchpins o f h s  
proposal - acquisition of the necessary area for parking, It is impossible for the Zoning 
Administrator to fulfill his duties of reasoned, fact and policy based analysis without such 
information. It is also impossible for the public hearing process to fulfill the intended purpose 
of open decision making that withstands court scrutiny i f  such key facts are not dealt with. 

The applicant, seemingly supported by staff. wants the county to put the car - or cart - 
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before the horse and approve the site and structure for commercial use before car parking 
availability is known. On behalf of my clients I would respectfully submit that in view of the 
past history of this parcel and applicant it would be most unwise to baptize what has been done 
with approval before the key requirement can be met. Where there has been so much delay and 
bootlegging of uses it would make far more policy sense to see if the parking can be gained 
first before approving a plan that totally depends on it. 

VIII. Conclusion 

The applicant's desire to solve his problems as quickly and cheaply as possible is 
perfectly understandable. tn view of the egregious string of violations which was first 
identified more than 12 years ago and still remains unresolved while the property continues to 
be used unlawfully, troubling and unresolved obstacles to objective approval remain. 

1. It is obvious that the truth is not known about the amount of fill or degree of stability 
of that fill brought to the site a/er the riparian exception. It is respectfully submitted that soil 
testing in the area proposed for abandonnient and :he portion of the site adjacent thereto must 
be required and the results known m d  interpreted before an intelligent approval can be given. 

2. A manifestly incomplete staff report should be rewritten io address such issues BS the 
rear setback variance, the riparian setback, current uses, damage to and wrongful occupancy of 
the county right of way, and the degree to which the County-sought riparian exception actually 
addressed or legitimized the applicant's building or improvements in addition to the sewer line. 
The staff report does not even discuss the degres Lo which present use of the site violates C 4 
zoning or why those uses have not been terminated. 

3 .  Action should be deferred on this application until after the abandonment is decided. 

This has been as dificult and unpleasant a letter to write as it no doubt has been to read. 
Hopefully most if not all people who will participate in the hearing process at the county or 
coastal commission levels, the road abandonment process, or any court review will at least 
endorse the beneficial use of land and regret h e  necessity for enforcing rules and regulations. 
Nevertheless to the extent our land use system has and maintains its objective integrity, an 
application such 89 this cannot simply be rushed forward before deaf ears and blind eyes. If 
anything it ought to be subjected to much stricter scrutiny because of all the violations. The 
applicant will doubtless seek to distract the scrutiny from where it belongs - on a complele look 
at this property, past and present, before a decisions are made. My c!ients are confident that if, 
but only if, such scrutiny is given, it will yield a reasonable result. 

Very truly yours, , -  

Kent G, Washbum 
Cc: Supervisor Pirie, Mr. Imai, Mr. Adams, client 
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I ,  Dennis Hurley, say: 

1, I am a resident of Santa Cruz County, Ca, I have personal knowledge of the following. 

2 .  I have been employed full time in the profession of soils engineering in the Santa Cniz 
County area for approximately sixteen consecutive years. During that time I have 
specialized in field work for a number of the leading soils engineers and engineering firms 
in the Santa Cruz area: Myron Jacohs, Reynolds & Associates, Don Tharp 62 4 / . t h o  lLo(rr:rL? 
Associates and Mike Kleames of Pacific Crest. I began in the lower levels of field work 
and have risen to the position of Field Engineer, sometimes known ns Senior Engineering 
Soils Technician. 

3. My expertise is in the field operations portion of the soils engineering profession. ( I  
should make it clear that I myself am not a soils engineer: I perform skilled field work for 
tlie engineer.) The work 1 do can be divided Into the following main categories: 

a. making field observations, conducting tests, and gathering data for the soils 
engineer to use in formulating a plan to accomplish the work for which he was hired, 

b. further observations, tests, data $athering and work observation to ensure 
contractor compliance with the soil engineer’s specifications and the requirements of any 
government entities with jurisdiction. 

4. My prnfessional field responsihilities have always placed a premium on skilled 
observation, careful taking and recording of data, and accurate recollection. I f  my 
observations, measurements or other data collection are sloppy or vague there is a high 
chance that the soils engineer’s work will be defective and the structure will fail. 

5. I was asked by Jar1 Sad and his attorney Kent G. Washburn to visit 2000 McGregor Dr., 
APN 038-061-07 on Thursday, October 13,2005 at 1130 a.m. I was asked to do so 
because in my capacity as a soils field technician while employed with Reynolds and 
Associates in the 1996-97 time frame, I was assigned to perform extensive work on that 
precise parcel of property in conjunction with a riparian exception permit that had been 
approved by the County of Santa Cruz for the parcel in question. My duties for the 
Reynolds firm on that project included pre-construction observation and testing. 
construction observation, and post-completion verification of compliance. My recollection 
is that the riparian exception work was completed to the satisfaction of our firm and the 
county and signed off. 

6. I niade the October 13,2005 visit as requested. Mr. Sad. Mr. Washburn and I observed 
the property at 2000 McGregor from two separate angles, from the Sad parcel at the ‘‘mar” 
of 2000 McGregor and from the “front,” the excess county land along McGregor Dr. which 
has been paved over for parking. As far as I know our observations did not involve 
crossing the boundary onto 2000 McGregor. Along with the visual observations 1 made, I 
was shown a copy of the one-page site plan submitted by the property owner which claims 

2 
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that all features as shown are existing and permitted with the exception o i a  small, cross- 
hatched portion of the rear of the structure 

7. The site which 1 observed on October 13,2005 was and is radically different from tile 
site as ! observed it at the conclusion of the  work ~uthorized for the county riparian 
exception back in 1996-07. 

8. My coiiclusion from comparing the October 13 site conditions with what I remember 
seeing when I was the field technician for the soils engineer responsible for the work is that 
a very large quantity of soil has been imported to the site and now underlies the parking 
area that has been installed on county property 

9. 
the parking lot area, (I say this on the basis ofmy practical experience in the field and with 
the caveat that I am not a soils or geotechnical engineer.) 

On October 13 I made two observations ofwhat I believe to be signs of  failure in 

a. One such set of observations consists of signs of soil erosion and slumping or. 
the banks of the riparian corridor below the parking lot. 

b. The other observation is that there are multiple lines of parallel cracking in 
several different locations in the paved parking lot area on county property. 

Taken together and based on my experience these are signs of improper underlying soil 
placement or drainage and potential failure, and should be investigated by a licensed 
professional to assess the extent and causes of problems underlying these observations snd 
to recommend remedial measares. 

I declare under penalty of perjury under die laws of the Stale o f  California that the+ 
rclregoing is true and correct and is executed at Santn Cruz Count. Ca, o n  Oct. a, 2005 
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I, Jeff Mill, say: 

1. I have personal knowledge of the facts stated herein. 

2. I hold an engineering degree from the University of California. I was employed for 
about ten years in the Santa Cruz County Public Works Depanment, 

3. In the course of my duties with Public Works 1 was assigned to 3 project near 

I 

McGregor Dr. in Aptos, Ca. There was a sewer line across this property and the 
manhole had been buried by fill. Because the project was or. the edge of the Borregas 
Creek riparian corridor the County applied for and authorized a riparian exception to 
correctly place and engineer fill and a retaining wall in the vicinity of the manhole 
and the sewer line. 

4. The scope of work specified in the riparian exception was done and signed off by 
County Planning. I did not sign offthe site for Public Works, however, because it 
became apparent to me that the owner WBS going to far exceed the scope of work that 
had been authorized by the riparian exception. 

5 .  I returned :o the project location Rfter the planning department sign-off. To the best 
of my recollection it was about IO days later, 1 observed that large quantities of 
additional fit1 had been brought to the site in the intervening time and an additional 
retaining wall had been constructed. This added fill and new retaining wall were not 
within the scope of the riparian exception. It should be possible to accurately 
calculate hnw mildl was hroi.tglit in hecause the riparian exception plans showed a 
slope of about 10% but the finished grade after the excess fill was brought in  was 
essentially level. 1 observed some signs of failure and inadequate drainage which the 
property owner later seemed to correct. The added fill was placed on or adjacent to 
the slopes down into the Borregas Creek canyon, and nearer to the as-traveled portion 
of McGregor Dr, than the authorized riparian exception work. This area i s  basically 
used for parking. 

I declare under penalty of perjury under the laws o f  the State o f  California that tbe 
foregoing is true and correct and is executed at Snnw Cniz County. Ca. October a, 2005. - Jeff M’ 
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1. I have pmanill knowledge of tha fans dted hatin. 

1, I pm i!! o w  of R 1lccr.Sod gcnrml angbcrlng mnmcrlng flrm cdld Earthworks 
locrtbd a310 A Kmndy Or., Cipirolb Ca, I have been hvolvsd full time 
p m f & a r ~ U y  In p o n d  mgimccrlng wnmdon h c e  1979 and have been the 
rempmnlbie maaqktg offlcar af my own Ilcen~d gensral enginwring contracting 
complny oinca 1988. 

3. My company doea site work, soil prepamtion, and pavins wnrk throu&nut the Santa 
Cmlr County UCB. Much of our buslnosri consinln of soil excavation and plnccrnmf 
undor swld envimnmmtal rcgulatlon by govornmsnt agenclea Rnd the supervision o f  
aoih engineen. In the caur~e  nf my daily sctivitics it ia  quite common fnr me whrn 1 
paas 8 conaimtion altc to slop by and obarrve the kind of work wc speclnlize in whun 
it i h  being dune by orhem. By duhg 30 i t  if poaaihle to make ueoful &ofitact8 m d  guic 
iuiditionel knowledge &ch 1 am then able to use in my own  work. 

4. About 8 yam ago 1 obscrvcd n vcry lug@ mll placemclrt FOjcct takin& place dong 
McQregor Dr. hlwaon the Flrst Alarm buildlng and Borregu Cnek canyon. I met B 
mnn who WBS oprrafing an old wheel loader and aoamd to bc In chstge of the 
plncemnt ofthi8 large quantity or fill. 8everel thinp stmck me nbour the work.. I t  
i s  not appraved ut gwd construckion practice, for example, io USB that klnd of 
cquIpmmt tc plece and compact engIncnad fill bccausc I t  is xi dimcult and tlme 
consuming top nchiwc propdt compactIan with it, ft EM be done if the pblscn i* 
patient aad car& mom, hut it fs 1Mt llkcly that people will be. The work WEB ap. 
The edge ofchs Bomgea Creek conyon. The RlI WE k i n g  placed to taiae the ares 
adjacent io M&gor Dr. to the lavcl of Mcarogor nr. This nmn I am describing in 
now occupied by a parking lot 1 nm told is actunlly on tho coimty rlght of way. 1 
bolleverhar we m y  haw mntrlburrd mmc or the soil that wfls pluced there from a 
job wo were b i n e  that nacded us to expart mil, 

5. I am not making this Btatemcnt b e w s c  o f  uny animosity to the owner or speclsl 
frisndahip with thonc who may oppose him. 1 wns just asked to tdl what 1 remsmber 
so rhnt cnunty orticiala anil/Or the cuurte c m  make their deduions based on the ttuth. 

1 declam under penalty of perjury tinder tllc lewv o f  the Stata of C8liforniu that the fwragoing 
i~ tnre and comtol, Bxecukd at Santa Cruz Cotinty, Ca, on J&" , 3 1005 
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Don Bussey, Deputy Zoning Administrator 
Randall Adams, Assistant Planner 
County of Santa Cruz Planning Department 
701 Ocean Street, 4th floor 
Santa Cruz, CA 95060 

SCTJECT: Application 04-0650 (Randy Zar & Aviar Trust) 

Dear Messrs. Bussey and Adams, 

As you know, application 04-0650 for a Master Occupancy Program for commercial uses at 2000 
McGregor Drive, Aptos, will be heard as a continued item at the Zoning Administrator meeting 
scheduled for November 18. Approval of the project will one of the final steps in the long road of 
rehabilitating this property to make it a commercial site Aptos residents can appreciate. On behalf 
of the project applicants, Randy Zar and the Avia Trust, I am responding to the issues raised in 
the letter born Kent Washburn, dated October 6, 2005 and commenting on certain items in the 
staff report. I hope you will carefully consider the comments below towards making a decision on 
this project. 

Issues Raised by Kent Washburn 

Mr Kent Washbum is the attorney for Jar1 Saal, the owner of the First Alarm property which 
adjom the ZarlAviar parcel. Mr. Washburn raises four issues inhis letter to you dated October 6 
regarding the project and the staffreport. They are the bulleted statements below. The issues 
raised by Mr. Washburn are not germane to a determination for this project as I explain below 
each one of the bulleted statements. 

The staff report does contain a historical land use summary of the parcel, including a 
summary of land use violations that have occurred on the property in the past. I have been 
informed by Cathy Graves, Principal Planner, that the staff report was prepared with full input 
kom Planning's Code Compliance staff regarding past zoning and building violations. It 
should be understood that the vast majority of building violations associated with converting 
the nursery business building to the current building were done prior to 1972, several years 
before ZariAviar purchased the property. Since purchasing the property, Mr. Zar has been 

Significant omissions &om the staff report about the history ofviolations on this parcel 

Environmental Planning and Analysis, Land Use Consulting and Permitting 
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engaged in a long and costly process of rectifying the building and zoning violations. Most of 
the violations are now resolved. The final step in this process is approval of application 04- 
0650 and follow though with obtaining Building Permit and building inspections for 
renovation of the commercial building on the site. 

i) Failure to analyze the conformitv of this auolication with the riparian corridor oolicv 

As discussed in the following paragraph, a Riparian Exception was approved for the subject 
p r o p w  in 1996. Permit 96-0396, issued to the County Public Works Department onthe 
ZariAviar parcel, allowed grading and installation of a retaining wall along the western edge 
of the Borregas Creek riparian corridor and its associated buffer area to provide access to a 
sewer manhole and help stabilize a portion of the slope of the corridor. Exhibit A ofthat 
permit is attached as Exhibit A to this letter. It shows tliz location of project w-ork, Zar’s m z h  
building and the uncovered deck on the parcel. The current project conforms to that shown by 
Permit 96-0396 in that no new encroachments into the riparian corridor have occurred or will 
occur by the approval ofApplication 04-0650. This is consistent with the General P l d o c a l  
Coastal Plan policies to protect riparian corridors. 

e Failure to comuare the as built structure and current sloues with conditions of the approval 
of the previous Riuarian Exception granted in 1996 

As noted above, the current project conforms to the approval of Permit 96-0396. I have 
learned more about MT. Washburn’s position on “slopes” from discussions with him and 
expect h i  to bring this issue up at the hearing; so let me respond to it in advance. Mr. 
Washburn and his client make the preposterous claim that minor wall cracking at two 
locations on the adjoining SaaVFirst A l m  property are due to grading of the slope on the 
Zar/Aviar property done under Permit 96-0396. They claim the grading done under Permit 96- 
0650 was not done according to the permit conditions and further want a fill geotechnical 
analysis of the entire riparian slope on the ZariAviar parcel. The location of the wall cracks on 
the Saal property and previous grading work on the ZarIAviar property are shown on Exhibit 
B. As shown on this exhibit, the 1997 grading work was not in the proximity of Mr. Saal’s 
building. It should be noted that no wall cracking or ground instability has occurred on the 
ZariAviar property. 

County records show that all work done under Permit 96-0396 was completed according to 
the required permit conditions within 11 months of permit approval. A. geotechnical report 
was prepired by the civil engineering firm of Reynolds Associates for the project in 1996 
(Exhibit C) and accepted by the County. Retaining wall construction and grading work for the 
project was inspected and approved by Reynolds Associates in May 1997 (Exhibit D). The 
project planner, Cathleen Cam, inspected the site in June 1997 and determined all permit 
conditions were successfully met (Exhibit E). 

Mr. Washburn also states that Mr. Zar has done grading along this slope since final 
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inspections for Permit 96-0396, but he cannot provide any proof of such grading because there 
has not been any grading at the site since the permit was fmaled in 1997. Clearly, this is an 
example of project opponent attempting to misuse the permit process by obfuscating the 
issues. 

I understand Mr. Washburn’s requests for copies of file records and plans have all been met 
by County staff. 

Failure to gain meaningful access to County records 

Recommended, Permit Conditions in the Staff Report 

There are certain recoimended permit conditions in the staff report that need to be revixd to 
make this a viable commercial project in the “C-4” zone. They are discussed below. 

e 

This condition requires grading, drainage and erosion control plans to be prepared by a civil 
engineer. However, the project does not require these types ofplans. Therefore, we ask that 
this condition be deleted or, as an alternative, revised to state: If yading/erosion control or 
drainage 
a licensed ci~vil engineer. (Bold indicates added wording and strike-outs indicates deleted 
wording). 

e 

‘The recommended wording of this condition limits staff use of the building to the hours of 
7:OO a.m. to 6:OO p.m This is not consistent with most other service commercial uses and 
cercainly not consistent with the adjoining First Alarm business which has 24 hour employee 
use. We ask that this condition be revised to state: No use of equipment that can generate 
noise beyond the site and no deliveries can occur beyond the hours of 7:OO a.m. to 6:OO 
pm. We believe that this new wording retains the intent of the condition, while not unduly 
preventing minimal or occasional later hours office work at the site. 

0 

This condition prevents any outdoor storage on this service commercial site. The property 
owner proposes using a minor area for outdoor storage of materials which is totally screened 
from off site views. n i s  would restrict outdoor storage to inside the screened area shown on 
Exhibit F. We ask that this condition be revised to state: Outdoor storage shall be limited to 
the screened area sbown on Exhibit A of the permit. This storage area shall be visually 
screened at all times as shown on Exhibit A. 

Condition II.A.4 (Plans to be Prepared by a Civil Engineer) 

plans the& are prepared, they shall be wet-stamped and signed by 

Condition nT.A (Hours of Operation’) 

Condition 1V.A (No outdoor Stormel 

CH i 
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These conditions allow a Variance to reduce the required 30 foot rear yard setback to 16 feet 
but also require the demolition of a 163 square foot partion of the existing building that 
extends to about 5 feet fiom the rear property h e .  While the 163 sq. ft. portion of the building 
was constructed without a Building Permit, County Tax Assessor records show it was 
constructed in 1972 long before MI. Zar purchased the property. (See Exhibit G). 

The staff report provides findings to just* the granting a Variance to reduce the rear yard 
setback but the recommended conditions limit the Variance to only a portion of the building. 
There is no language in the Variance fmdings that support reducing the rear yard setback for 
the main part of the building while fmding it problematic to for the 163 sq. ft. addition. In 
other words, the Variance fmdings and corresponding permit conditions are contradictory. 
Unusual circumstances exist on the subject parcel and adjoining parcels that justify the 
granting of Variance to reduce the rear yard setback to at least 5 feet, as explained below. 

The developable area of the site is unustialIy small for a “C-4” zonedparcel, yet the County 
has designated itfor service commercial uses. The parcel is severely constrained by both size 
and riparian corridor wkch limit any development on the site. Nevertheless, the County has 
zoned the property “C-4” (Service Commercial)-a zoning reserved for larger commercial 
uses which typically require large site areas for development (e.g. kennels; automobile sales; 
boat building; contractor shops). The total site area ofthe parcel is 10,454 sq. ft., just 454 sq. 
ft. more than the minimum parcel size for the “C-4” zone district. However, when the riparian 
corridor portion of the parcel is deducted, only a net developable area of 6,212 sq. fi. remains 
for any project. Even when the excess right-of-way is added to the site to provide parking, as 
proposed, the total net developable area o d y  increases to 9,157 sq. ft. (Computation: 6,212 sq. 
ft.+2,945sq.ft.ofIUW=9,157sq.ft.). 

Reducing the setback to about 5 feet would allow commercial use and activio) similar to that 
occurring on the adjoining “C-4” zonedparcel (First Alarm) and thereby would not 
constitute a specialprivilege to the Zar/Aviarproject. Development Permit 91 -0365 
approved the First .4larmproject with a building located 30 feet fiom the same rear property 
line but with a parking lot and other commercial activities up to the rear property line with no 
setback for these uses. Not only does regular traffic occur in the First Alarm parlung lot 21 
hours/day, but the main entrance to the building is located within the rear yard setback In 
addition the trash area and a large generator are located just a few feet from the rear property 
line (Exhibit H). The office activities enclosed inside the 163 sq. ft. addition to the Zar 
building will generate far less impacts to the adjoining residential parcel than are now 
occurring by outdoor commercial related activities at First Alarm 

In allowing these uses in the rear yard setback, Permit 91-0365 also required First Alarm to 
construct a 6 foot high masonry wall along its rear property line; the same property line that 
separates First Alarm with an adjoining residential parcel. Mr. Zar would also be willing to 

Conditions I. II.A.2 & I1I.B ( Variance to Rear Yard SetbackiRemoval of Buildin9) 
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construct the same type ofwall if allowed to retain the 163 sq. ft. addition. 

Buffers and harriers currently exist which protect adjoining parcels from any potential 
impacts or land use conflicts thnt could he generated hy the I63 sq. 3. addition. Therefore a 
reduction of the rear yard setback to 5 feet will not he detrimental or injurious to these 
properties. The 6 foot masonry wall described above also extends along a segment of the side 
yard of the First Alarm parcel. It provides a substantial barrier between the rear yard of the 
ZariAviar parcel and the proximate portion of the First Alarm site (See Exhibit I). The 
riparian corridor provides a distance of 63 feet with mature trees between the 163 sq. ft. 
addition and the parkland on the other side ofthe forested riparian corridor. The residentially 
zoned parcel to the rear to ZariAviar and First Alarm also contains a segment of the same 
riparian corridor. The riparian buffer required by the County’s Riparian Corridor and 
Wetlands Protection Ordinance (Code Section 16.30) results in the area directly adjacent to 
the common property line of Zar and the residential parcel being left in open space. T l k  is 
further illustrated on E h b i t  I. This situation underscores that fact that reduction of the rear 
yard setback to allow use of the 163 sq. fi. addition will not result in off-site impacts. 

The purpose of Variances is to allow variations to the site standards for situations just like 
those which occur at and proximate to the project. I offer revised findings in Exhibit J, which 
have been prepared to acknowledge the information in the preceding paragraphs. (Bold and 
strike-out text to show new and deleted wordimg). We hope you will use these fmdings in the 
approval o f  this project. 

,/ Kim Tschantz, MSP, CEP 
[ 

Attachments: Exhibit A - Exhibit A of Permit 96-0396 
Exhibit B - Site Plan showing disturbance zone under Permit 96-0396 and 

location of cracks on First Alarm parcel 
Exhibit C - Geotechnical report for Permit 96-0396 
Exhibit D - Geotechnical engineer’s inspection letter for Permit 96-0396 
Exhibit E - County Planning final inspection memo for Permit 96-0396 
Exhibit F - Site Plan showing area proposed for outdoor storage 
Exhibit G - Tax Assessor record showing date of construction of building addition 
Exhibit H - Photo of commercial activities in the rear yard of First Alarm 
Exhibit I - Site plan showing buffering between the project and adjoining parcels 
Exhibit J - Revised Variance fmdings 

cc: Randy Zar 
Alvin Zar 
David Imai 
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Site Plan Showing Disturbance Zone under Permit 96-0396 Exhibit B 
and Location of Cracks on First Alarm Parcel 
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962234-S61-66 
17 April 1996 

Mr. Randy Zar 
P . O .  Box 1282 
Aptos, CA 95001 

Subject: Retaining Wall Failure 
Zar Residence, McGregor Drive 
Santa Cruz County, California 

Dear Mr. Zar: 

As requested, we have observed the near surface 3il conditions n the 
vicinity of wood retaining wall failure on th subject site. The 
purpose of our investigation was to determine from a geotechnical 
standpoint the criteria for the repair and replacement of the existing 
slope and retaining wall. 

It is our understanding that the slope failure occurred during the 
inclement weather experienced this winter. Based upon our observations, 
the failure appears t o  have been caused by sat.urated soil and excessive 
hydrostatic pressures . behind the retaining wall which exceeded the 
passive resisting capabilities of the vertical posts. In addition, the 
embedment depth of the v.ertica1 members was probably inadequate due to 
the relatively loose fill and native soil which comprised approximately 
the upper five feet (5’) of the embedment depth. 

Our investigation included the drilling of one boring immediately to the 
south of the retaining wall, in order to determine the approximate depth 
of loose fill and the depth to competent native s o i l .  The boring was 
advanced using hand operated equipment. 

Based upon our borings, there is approximately five feet (5’) of loose 
fill and native soil underlain by medium dense yellow-orange sand with 
clay binder. 

Based upon our investigation, we recommend the following criteria for 
.the repair of the retaining wall and slope: 

1. It i s  recommended that the existing fill on the slope below the 
retaining wall be removed and replaced as engineered fill, 
followed by the construction o f  a new retaining wall which will 
subsequently be backfilled. 

2 .  The observation of any grading or placement of compacted fill at 
the site should be done as outlined in the recommendations of 
this report. These recommendations and/or specifications set 

. .  ..:... ,.:: ... . .  . .  ..:. 

23 



962234-S61-G6 
17 April 1996 

forth the minimum standards needed to satisfy the other 
requirements of this report. 

3. The Geotechnical Engineer should be notified at least four ( 4 )  
working days prior to any site clearing or grading operations on 
the property in order t o  coordinate his work with the Grading 
Contractor. This time will allow for the necessary laboratory 
testing (compaction curves) that should be completed prior to 
the start o f  grading operations. 

4; Site preparation should initially consist o f  stripping all 
vegetation and debris from the slope below the wall. Based upon 
our'boring, the existing fill soil on the slope is adequate to 
be replaced as engineered fill. 

5. Should the use o f  imported fill .soil be necessary on this 
project, this material should: 

a. be free of organics and all deleterious materials, 
b. be free of rocks in excess o f  two inches (2") in size, 
c. have not more than 15% passing the 200 sieve, 
d. have a sand equivalent of twenty (20) or more, and 
e. have a resistance " R"  Value in excess of thirty (30). 

6. 

7 

8. 

Initially a keyway should be excavated at the toe of the fill. 
It is anticipated that this keyway will be located approximately 
twenty feet (20') below the failed wall (approximately where the 
pile of oak branches are located). This keyway should have a 
minimum width of ten feet (10') and the downslope edge should 
have a minimum embedment depth of two feet (2') into the firm 
original ground as determined by the geotechnical engineer at 
the time of excavation, based upon our boring it is anticipated 
that the keyway will have a total depth o f  approximately seven 
feet ( 7 ' ) .  The base of the keyway should be excavated at a 
negative gradient of 2% into t h e  hillside. 

Subsequent keyways should be constructed by benching into the 
native hillside as the fill section is progresses upslope. 
These bench keys should have a minimum width as required by the 
configuration of the new fill section and should be sloped 
between 1% to 2% into the hillside. These benches will 
effectively lead t o  the removal and replacement of the existing 
unsuitable fill soil and loose t o p  soil on the slope. 

The fill soil required to achieve the required elevation grades 
should be placed in uniform lifts not exceeding eight inches 
(8") i n  loose thickness o r  SIX inches (6") in compacted 
thickness, moisture conditioned to within '2% o f  the optimum 

2 
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9. 

1 0 .  

11. 

12.  

13. 

14. 

moisture content, and compacted to the minimum required 
compactive effort of 90%. 

If this work is undertaken during or soon after the rainy season 
the on-site soils may be too wet to be used as  compacted 
engineered fill. 

The percentage of relative compactive effort must be based upon 
the maximum dry density obtained from a laboratory compaction 
curve performed i n  accordance with the procedure se t  forth in 
A.S.T.M. Test Procedure #01557-78. This test will also 
establish the optimum moisture content. 

The fill  slopes should be graded no steeper than 2:1 (horizontal 
to vertical). 

The us'e o f  heavy compaction equipment adjacent to t h e  retaining 
wall after construction is not recommended. The volume of 
backfill to be placed behind the wall after its construction 
will be reduced if the f i l l  s l o p e  is extended to the parking 
area elevation prior to the construction of the wall. 

The fo.llowing design criteria for the retaining wall are based on 
the use of granular materiai for backfill behind the wall. 
Should backfill soil consist of non-granular soil these criteria 
may need to be revised. 

The retaining walls should be fully drained and may be designed 
to the following criteria: 

a. Where walls are "flexible," i.e., free to yield in an amount 
sufficient to develop an active earth pressure condition 
(about 1/2% of height) design for an active pressure o f  36 

b .  For 'resisting passive earth pressure having a 2 : l  slope 
below the wall use  250 p.s.f./ft., of depth within the fill; 
and 350 p.s.f./ft., of depth within the underlying native 
sai l .  Neglect the upper t w o  and one-half feet , ( 2 $ ' )  o f  
embedment. Passive pressures can be considered to act over 
1.5 times the pier diameter.' 

c. , Any live or dead loading surcharge which will transmit a 
force to the wall, i . e .  automobile loads. 

d. The retaining wall should be designed for a peak average 
ground acceleration (PAGA) o f  0.4'29, and a repeatable high 
ground acceleration (RHGA) o f  0.279. 

p.s.f./ft. 
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18. 
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962234-S61-66 
17 April 1996 

The above criteria are based on fully drained conditions existing 
behind the walls. Therefore, we recommend that either Class 2 
Permeable Material, meeting CALTRAN Standard Specifications 
Section 68-1.025, or clean rounded/crushed pea-sized gravel (3/8" 
by .No. 6) be placed behind the wall, for a minimum continuous 
width of twelve inches (12") and extend the full height of the 
wall .Lo within one foot (1') of the ground surface. A layer o f  
filter fabric (e.g., Mirafi 140N, or equal) should be place 
underneath the bottom of the permeable material up the back face 
o f  the wall and over the top of the gravel followed by twelve 
inc:ies (12") of compacted backfill. A four inch (4") diameter 
rigid perforated (pwforations placed downward) plastic pip" 
should be installed within three inches ( 3 " )  of ttie bottom of the 
granular backfill and be discharged to a suitable approved 
location. Suitable clean-outs should a l s o  be installed in the 
system. 

The retaining wall drain and any other existing drains should 
discharge into energy dissipators located beyond t h e  fill slope 
near the existing drainage swale. 

After completion o f  the slope construction, proper erosion 
protection must be provided. This should include track rolling 
of the slope and the planting of the .exposed surface slopes with 
erosion and drought resistant vegetation. 

The fill slopes should be constructed so that surface water will 
not be allowed t o  accumulate above the  slope face or drain over 
the top of the slope. 

The recommended gradients do not preclude periodic maintenance 
of the slope, as minor sloughing and erosion may 0ccu.r. 

We respectfully request an opportunity to review the grading 
plans before bidding to ensure that the recommendations o f  this 
report have been included and to provide additional 
recommendations, if needed. 

EXCLUSIONS OF WARRANTIES: Our services are t o  consist of professional 
opinion only. NO WARRANTY, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED 
WARRANTY OF MERCHANTABILITY OF FITNESS FOR THE PURPOSE i s  made or 
intended in connection with our work or by the proposal for consulting 
or other services or by the furnishing of oral or written reports or 
findings. If the Owner (client) desires assurances against project 
failure, Owner agrees to obtain the appropriate insurance through .his 
.own insurance broker, which shall include a waiver of subrogation clause 
as to Reynolds Associates. 

. .  4 
. .  
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S h o u l d  you have any f u r t h e r  ques t ions ,  please c o n t a c t  t h i s  o f f i c e .  

JRS: j s  

Copies: 4 t o  Mr. Randy Zar 



2 '  i~ n t o  f i r i n  s o i l  

Reynolds Associates FIGURE NO. 1-Keyway Detai'. 



Exhibit D I 

962234-561-66 
27 May 1997 

Mr. Randy Zar 
P . O .  Box  1282 
Aptos, CA 95001 

Subject: COMPACTION TEST RESULTS 
Permit No. 96-0396, Residence, McGregor Drive 
Santa Cruz County, California 

Dear Mr. Zar: 

A s  requested, we have observed thc base keyway and h-ive conducted 
testing services for the rough grading of the slope reconstruction o n  
the sub.ject site. 

Field moistureldensity tests were compared as a percentage of relative 
compactive effort to the laboratory tests performed upon the potential 
fi'll and native soils in accordance with test procedure ASTM i lD1557-78.  
The results of the laboratory compaction curves and field in-place 
moisture/density tests are shown on the enclosed Tables I and 11. In 
addition, the relative compactive effort is shown as a percentage of 
each of the field tests. 

It i s  our opinion that the slope reconstruction has been adequately 
compacted and i s  completed. I t  should be noted that compaction testing 
associated with the finished driveway a n d  parking area, and observation 
or testinq associated with the new retaining wall construction was 
outside the scope of the services provided by our office. 

Should you have any further question's, please contact this office. 

JRS; j s  
Copies: 4 to Mr. Randy Zahr 

805 East Lake Avenue, Watsonville, CA 95076 (408) 722-5377 Fax (408) 722-1133 
Monterey (406) 375-8540 Salinas (408) 754-2033 
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TABLE I 

Summary of  L a b o r a t o r y  Test R e s u l t s  

Sample Dcsc r ip  t l cn  Hax. Dry Dens i ty  
N O .  p. c. f .  

1 Grey brown SILT 1 3 2 . 5  
w j g r a v e l s  f "  t o  1:" 

2 L i g h t  brown Sandy 
SILT w l g r a v e l s  $ "  
t o  1" 

3 Brow.? S i l t y  SAND w/ 
g r e y  b i n d e r  & some 
g r a v e l s  

es t 
Go. 

9 
10 

1 1  

D a t e  

7118 
7i15 

7/30 

7/30 

7 /30  

7 / 3 1  
818 
816 

8/13 
8 / 1 5  

8 / 1 5  

1 1 6 . 4  

121.2 

TABLE I1 

Summary o f  F i e l d  Dens i ty  Test  Resul t s  

Locat ion & Lift Mcisture D r y  
Description C o n t e n t  DcnsLty 

x p .c . f .  

Cen te r  of Key & f i l l  
Cen te r  o f  Key & f i l l  
West s i d e  
Cen te r  of f i l l  a r e a  
pa rk ing  l o t  
New p a r k i n g  Lo t  Key f i l l  
South end 
New p a k r i n g  Lo t  Key f i l l  
Cen te r  
Cen te r  o f  Key & f i l l  
E a s t  o f  Manhole 
Cen te r  P a r k i n g  North-  
west  edge 
North edge P a r k i n g  l o t  
South  end 10 '  w e s t  o f  
Xanhole 
Cen te r  of P a r k i n g  l o r  

+2.0 
+2.0 

- 5.0  BSG 

- 4.0 ESG 

- 4.0 BSG 

+5 .0  
- 2.0 BSG 
- 2.0 BSG 

-1.0 ESG 
- 1 . 0  BSG 

-1.0  

14.7 119.3 
13.4 121.3 

14 .0  113 .5  

1 4 . 2  1 1 3 . 9  

14.8  114.9 

1 2 . 4  1 0 8 . 5  
1 1 . 9  1 1 8 . 4  
1 0 . 7  109 .4  

11.4  109 .6  
13.4 112 .0  

13.4  1 0 9 . 8  

Opc. Mois ture  Content 
x 

6 . 5  

1 3 . 8  

1 2 . h  

R e 1  a t  iv e 
Ccrn jac t  ion 

x - 

90.0 
9 1 . 5  

9 7 . 5  

9 7 . 1  

9 8 . 5  

9 3 . 2  
9 6 . 9  
9 0 . 0  

9 0 . 1  
9 6 . 3  

9 4 . 3  

S o i l  Tyy: 
h Ecrnark 
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Site Plan Showing Area Proposed for Outdoor Storage Exhibit F 

. .  . . . -. . .... .. . . .  . .  
.~.ijii .-- .. r 

. .  

I 

10454 M. FT. 
DATA 
MSTING LOT 51p: 

LOTIV‘NI 0 1 1 8 0 ~ 1 0 7 ~  2345 sa. n 



.. , 

. .  

. -  
. . .  

. .  

. ,,. 
... . .  ... 

. .. 
.. . 

. .  
..I 

i 





View of 30 foot rear yard setback area of the First Alarm parcel EXHIBIT 

Trash area 

Main building entry Residential parcel 

Trash area and generator Wall at property line 
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Site Plan Showing Buffering Between the Project 
and Adjoining Parcels 

Exhibit I 

B U FFeR BETWEEN 
Heavy dashed line shows the regular 
30 ft. rear vard setback 

Residential parcel continues to the east 
for an additional 236 R. beyond the riparian 
pratection zones. 
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Application Yo.: 04-0650 
APN: 038-061-07 
Owner: Alvin Zar, et al 

EXHIBIT J 

VARIANCE FINDINGS 

1. THAT BECAUSE OF SPECIAL CIRCUMSTANCES APPLICABLE TO THE 
PROPERTY, INCLUDING SIZE, SHAPE, TOPOGRAPHY, LOCATION, OR 
SURROUNDINGS, THE STRICT APPLICATION OF THE ZONING ORDINANCE 
DEPRIVES SUCH PROPERTY OF PRIVILEGES ENJOYED BY OTHER PROPERTY 
IN THE VICINITY AND UNDER IDENTICAL ZONING CLASSIFICATION. 

This &ding can be made. in that the commerc&l development is constraned by the ripaian 
corridor and associated steep slopes, at the west side ofthe project site. This riparian 
corridor results in a net developable area of approximately 6,212 square feet. Even if 
the excess right-of-way area is added to the site, as proposed, the net developable area 
would only increase to 9,157 sq. ft. The minimum parcel for a new "C-4" (Service 
Commercial) zoned parcel is 10,000 sq. ft. Both the General Plan/Local Coastal Plan 
and zoning designate this parcel for service commercial land uses. 

2. THAT THE GRANTING OF THE VARIANCE WILL BE IN HARMONY WITH THE 
GENERAL INTENT AND PURPOSE OF ZONING OBJECTIVES AND WILL NOT BE 
MATERIALLY DETRIMENTAL TO PUBLIC HEALTH, SAFETY, OR WELFARE OR 
INJURIOUS TO PROPERTY OR IMPROVEMENTS IN THE VICINITY. 

'This finding can be made, in that the required 30 foot setback is intended to provide a 
separation between commercial and residential uses and the majority of commercial activities 
(including parking, loading and unloading) will be located at the front portion of the subject 
propem. The location of the commercial development and use is sufficiently separated kom 
the adjacent residential development to avoid commerciaVresidentia1 use connicts. The 
reduction of the rear yard setback will allow a use limited to a 4Q0 sq. ft. extension of a 
one-story building. In addition, no development can occur on that portion of the 

, adjacent residential parcel that adjoins the rear property line of the subject parcel due 
to the presence of a riparian corridor, riparian buffer and 10 foot separation between 
the buffer and building construction. These factors ensure that there will not be any 
negative impacts to the adjacent residential parcel not any other adjoining parcel. 

3. THAT THE GRANTING OF SUCH VARIANCES SHALL NOT CONSTITUTE A 
GRANT OF SPECIAL PRIVILEGES INCONSISTENT WITH THE LIMITATIONS 
UPON OTHER PROPERTIES IN THE VlCiNlTY AND ZONE IN WHICH SUCH IS 
SITUATED. 

This finding can be made, in that the useable area of the subject property is constrained due to 
the presence ofthe riparian comdor and the encroachment ofthe existing structure into the 30 
foot yard setback will allow a similar level of commercial use as found on similarly zoned 
parcel ofthe same size. The granting of the variance to  reduce the rear yard setback to 
about 5 feet will not constitute,a grant of special privileges in that the adjoining 
commercial property contains a higher level of commercial activities within its 30 foot 
rear yard setback than will occur at the subject parceL 

(Note: Bold text indicates recornmended new wording) 
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Staff Report to the 
Zoning Administrator Application Number: 04-0650 

Applicant: Randy Zar 
Owner: Alvin Zar, etal. 
APN: 038-061-07 

Agenda Date: 11/18/85 
Agenda Item: 2 
Time: After 8:30 am 

Project Description: Proposal to recognize an existing commercial building and to establish a 
Master Occupancy Program to allow commercial service uses. 

Requires a Coastal Development Permit, a Commercial Development Permit, and a Variance to 
reduce the required 30 foot rear yard to about 5 feet. 

Location: Property located on the south side of McGregor Drive 200 feet west of the 
intersection with Estates Drive. (2000 McGregor Drive) 

Supervisoral District: 2nd District (District Supervisor: Ellen Pirie) 

Permits Required: Coastal Development Permit, Commerical Development Permit, Variance 

Staff Recomniendation: 

e 

Approval of Application 04-0650, based on the attached findings and conditions. 

Certification that the proposal is exempt from further Environmental Review under the 
California Environmental Quality Act. 

Exhibits 

A. Project plans 
B. Findings 
C. Conditions 
D. Categorical Exemption (CEQA 

determination) 

E. Assessor’s parcel map 
F. Zoningmap 
G. Comments & Correspondence 

Parcel Information 

Parcel Size: 
Existing Land Use - Parcel: 
Existing Land Use - Surrounding: 

10,454 square feet (+ 2,945 square feet of WW) 
Commercial businesses 
Commercial business, residential development, Highway 
One, and riparidopen space. 

County of Santa Guz Planning Department 
701 Ocean Street, 4th Floor, Santa Cruz CA 95060 



.4pplication # 04-0650 
APN: 038-061-07 

Page 2 

Ownm Alvin Zar, etal, 

Project Access: 
Planning Area: 
Land Use Designation: 
Zone District: 
Coastal Zone: 
Appealable to Calif. Coastal Comm. 

Environmental Information 

Geologic Hazards: 
Soils: 
Fire Hazard: 
Slopes: 
Env. Sen. Habitat: 
Grading: 
Tree Removal: 
Scenic : 
Drainage: 
Archeology: 

Services Information 

McGregor Drive 
Aptos 
C-S (Service Commercial) 
C-4 (Commercial Service) 
X Inside - Outside 
__ X Yes - NO 

Not mappedho physical evidence on site 
No report required 
Not a mapped constraint 
2-10 % at building site & 15-40% in riparian comdor 
Riparian woodland (Borregas Creek) 
No grading proposed 
No trees proposed to be removed 
Highway One scenic corridor 
Existing drainage adequate 
Not mappedho physical evidence on site 

UrbdRural Services Line: - X Inside - Outside 
Water Supply: 
Sewage Disposal: 
Fire District: 
Drainage District: 

History 

The subject property had bem, used as a commercial nursery which was an allowed use on the 
subject property at the time the nursay was established. Building Permits were issued to allow 
the nursery buildings and no use approval was required at that time. As the nursery was in 
operation some additional construction occurred, with no evidence of the required permits for 
such expansion. Over time, the nursery use transitioned to other commercial and residential uses, 
again without evidence of the required permits. The property owners’ were notified of their lack 
of compliance with County regulations and, as a result of this action, the use of the property and 
structures has been modified to reflect the current proposal. The applicant is now seeking a 
development approval to recognize the existing commercial building and to establish a Master 
Occupancy Program for the commercial use of the property. 

Project Setting 

The subject property is located along McGregor Drive, a frontage mad adjacent to the Highway 
One comdor to the north. Borregas Creek passes through the western half of the subject 
property, which significantly limits the development potential of the property. Vacant land is 
located to the west of Borregas Creek, with commercial development to the east and residential 

Soquel Creek Water District 
Santa Cruz County Sanitation District 
Aptos/La Selva Fire Protection District 
Zone 6 Flood Control District 

40 4 



Application #: 04-0650 
APN: 038-061-07 
Owner: Alvin Zar, etal. 

Page 3 

development to the south of the subject property. 

Zoning & General Plan Consistency 

The subject property is an approximately 10,500 square foot lot, located in the C-4 (Commercial 
Service) zone district, a designation which allows commercial uses. The proposed commercial 
service development is composed of allowed uses within the zone district and the project, as 
conditioned, is consistent with the site's (C-S) Service Commercial General Plan designation. 

Road Ahandonmen t - McGregor Drive 

The proposed development relies upon the abandonment of approximately 3000 square feet of' 
excess right-of-way of McGregor Drive by the County to the property owner for parking 
purposes. This road abandonment is currently in process with the Department of Public Works. 
The staff recmmendation for this application is based on the granting of the excess right-of-way 
to the property owner. If the County ultimately decides not to grant the excess right-of-way to 
the property owner, the proposed development would not be feasible as it is currently proposed. 

Commercial Development Permit - Master Occupancy Program 

The proposed commercial development is general in nature. The applicant is proposing to 
conduct commercial services allowed within the C-4 (Commercial Service) zone district. Three 
commercial units are within an existing commercial building (proposed to be recognized through 
t h s  development application) and 9 parking spaces will be provided to serve the proposed 
commercial development. 

Many of the uses allowed in the C-4 (Commercial Service) zone district may not be appropriate 
on the project site without further regulation, due to the limited parking available. The number 
of units further complicates the types and intensities of commercial uses that would be 
appropriate on the project site. It is recommended that the commercial uses be restricted to those 
which are small in scale and whch do not have significant parking generation. Uses which do 
not require customers to visit the project site, or service!delivery vehicles to be stored on the 
project site are recommended. T h ~ s  results in a situation where the uses that are allowed in the 
C-4 zone district can be considered, if a strict parking program is observed. Staff recommends 
that the parking for each commercial unit be limited to no more than two vehicles for each unit 
(including service vehcles andor employee parking) and each unit have one parking space 
available for customers and deliveries. This results in a total of 3 parkmg spaces for each unit 
and a total of 9 parking spaces which are all provided on the project site. 

Variance 

This application includes a variance request to encroach into the required 30 foot yard setback 
from the rear property line. A 30 foot setback is required from the rear property boundary due to 
the adjacent residentially zoned parcel. Due to the small size of the property and the location of 
the riparian comdor, it is appropriate to allow some reduction of the required setback. Portions 
of the prior commercial nursery were constructed in the required setback, but more recent 
additions have been built. Staff recommends that the newer additions be removed and the 
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Page 4 

structure be cut back to about 16 feet fiom the rear property boundary. 

Local Coastal Program Consistency 

The proposed commercial development is in conformance with the County's certified Local 
Coastal Program, in that the structure is sited and designed to be visually compatible, in scale 
with, and integrated with the character of the surrounding neighborhood. The project site is 
located between the shoreline and the first public road, with public beach access at New Brighton 
and Seacliff State Beaches, and is not identified as a priority acquisition site in the County's 
Local Coastal Program. Consequently, the proposed project will not interfere with public acc.ess 
to the beach, ocean, or other nearby body of water. 

Design Review & Scenic Resources 

The subject property is located within the .,iewshed of the Hishway One scenic corridor. The 
proposed development is set back from the roadway and is adjacent to other existing coinmercial 
development. The proposed commercial development complies with the requirements ofthe 
County Design Review Ordinance and General Plan policies related to scenic resource 
protection, in that the existing structure uses muted natural tones and materials to blend with the 
surrounding development and landscape. 

The existing siplocated along the property frontage is not inccmpliance with the requirements 
of the sign ordinance (due to a height over 7 feet ) and creates an unnecessary visual impact to 
the Highway One scenic corridor. It is recommended that this sign be removed and a revised 
sign plan submitted whch complies with the requirements for signs in commercial zone districts. 

Conclusion 

As proposed and conditioned, the project is consistent with all applicable codes and policies of 
the Zoning Ordinance and General P ldLCP.  Please see Exhibit "B" ("Findings") for a complete 
listing of findings and evidence related to the above discussion. 

Staff Recommendation 

APPROVAL of Application Number 04-0650, based on the attached findings and 
conditions. 

0 Certification that the proposal is exempt from further Environmental Review under the 
California Environmental Quality Act. 

Supplementary reports and information referred to in this report are on file and available 
for viewing at the Santa Cruz County Planning Department, and are hereby made a part of 
the administrative record for the proposed project. 

The County Code and General Plan, as well as hearing agendas and additional information 
are available online at: wwwsosanta-cruz.ca.us 
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Owner: Alvin Zar, etal. 

Coastal Development Permit Findings 

1. That the project is a use allowed in one of the basic zone districts, other than the Special 
Use (SU) district, listed in section 13.10.170(d) as consistent with the General Plan and 
Local Coastal Program LUP designation. 

This finding can be made, in that the property is zoned C-4 (Commercial Service), a designation 
which allows commercial uses. The proposed commercial service development is composed of 
allowed uses within the zone district, consistent with the site’s (C-S) Service Commercial 
General Plan designation. 

-. 7 That the project does not conflict with any existing easement or development restrictions 
such as public access, utility, or open space easements. 

This finding can be made, in that the proposal does not conflict with any existing easement or 
deveioijinent restriction such as pEblic access, utility, or open space easements in that the 
development is sited away from the existing sanitary sewer line which passes through the 
property. 

3. That the project is consistent with the design criteria and special use standards and 
conditions ofthis chapter pursuant to section 13.20.130 et seq. 

T h s  fmding can be made, in that the developnlent is consistent with the surrounding commercial 
development in terms of architectural style; the site is adjacent to other commercial development; 
the colors shall be muted natural tones and complementary to the site; the development site is not 
on a prominent ridge, beach, or bluff top. 

4. That the project conforms with the public access, recreation, and visitor-serving policies, 
standards and maps of the General Plan and Local Coastal Progam land use plan, 
specifically Chapter 2: figure 2.5 and Chapter 7, and, as to any development between and 
nearest public road and the sea or the shoreline of any body of water located within the 
coastal zone, such development is in conformity with the public access and public 
recreation policies of Chapter 3 of the Coastal Act commencing with section 30200. 

This finding can be made, in that the project site is located between the shoreline and the first 
public road with public beach access at New Brighton and Seacliff State Beaches. Consequently, 
the commercial development will not interfere with public access to the beach, ocean, or any 
nearby body of water. Further, the project site is not identified as a priority acquisition site in the 
County Local Coastal Program. 

5. That the proposed development is in conformity with the certified local coastal program. 

This finding can be made, in that the structure is sited and designed to be visually compatible, in 
scale with, and integrated with the character of the surrounding commercial development. 
Additionally, commercial uses are allowed uses in the C-4 (Commercial Service) zone district of 
the area, as well as the General Plan and Local Coastal Program land use designation. 

EXHIBIT B 
CH 
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Variance Findings 

1. That because of special circumstances applicable to the property, including size, shape, 
topography, location, and surrounding existing structures, the strict application of the 
Zoning Ordinance deprives such property of privileges enjoyed by other property in the 
vicinity and under identical zoning classification 

This finding can be made, in that the commercial development is constrained by the riparian 
comdor, and associated steep slopes, at the west side of the project site. 

2. That the granting of the variance will be in harmony with the general intent and purpose 
of zoning objectives and will not be materially detrimental to public health? safety, or 
welfare or injurious to property or improvements in the vicinity. 

This finding can be made, in that the required 30 foot setback is intended to provide a separation 
between comrnercial and residential uses md the majority of the commercial activities (including 
parking, loading, and unloading) will be located at the front portion of the subject property. The 
location of the coinmercial development and use is sufficiently separated from the adjacent 
residential development to avoid commercial/residential use conflicts. 

3. That the granting of such variances shall not constitute a grant of special privileges 
inconsistent with the limitations upon other properties in the vicinity and zone in which 
such is situated. 

This finding can be made, in that the usable area of the subject property is constrained due to the 
presence of the riparian comdor, and the encroachment of the existing structure into the 30 foot 
yard setback will allow a similar level of commercial use as found on similarly zoned parcels of 
the same size. 
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Application ii: 04-0650 
APN: 038-061-07 
Owner: Alvin Zar, etal. 

Development Permit Findings 

1. That the proposed location of the project and the conditions under whxh it would be 
operated or maintained will not be dehmental to the health, safety, or welfare of persons 
residing or working in the neighborhood or the general public, and will not result in 
inefficient or wasteful use of energy, and will not be materially injurious to properties or 
improvements in the vicinity. 

This finding can be made, in that the project is located in an area designated for commercial uses. 
Construction will comply with prevailing building technology, the Uniform Building Code, and 

the County Building ordinance to insure the optimum in safety and the conservation of energy 
and resources. 

2. That the proposed location of the project and the conditions under which it would be 
operated or maintained will be consistent with all pertinent County ordinances and the 
purpose of the zone district in which the site is located. 

This finding can be made, in that the proposed location of the commercial development and the 
conditions under which it would be operated or maintained will be consistent with all pertinent 
County ordinances and the purpose of the C-4 (Commercial Service) zone district in that the 
primary use of the property will be for commercial service uses and a parking program vdl be 
established to prevent parking or traffic impacts to adjacent properties. 

3. That the proposed use is consistent with all elements of the County General Plan and with 
any specific plan which has been adopted for the area. 

This finding can be made, in that the proposed commercial use is consistent with the use 
requirements specified for the Service Commercial (C-S) land use designation in the County 
General Plan. 

The proposed commercial development will not adversely impact the light, solar opportunities, 
air, and/or open space available to other structures or properties, and meets all current site and 
development standards for the zone district as specified in Policy 8.1.3 (Residential Site and 
Development Standards Ordinance), in that the commercial development will not adversely 
shade adjacent properties, and will meet current setbacks with the exception of theproposed 
variances for the zone district that ensure access to light, air, and open space in the 
neighborhood. (Amended at 24 11/18/05) 

The proposed commercial development will not be improperly proportioned to the parcel size or 
the character of the neighborhood as specified in General Plan Policy 8.6.1 (Maintaining a 
Relationship Between Structure and Parcel Sizes), in that the proposed commercial development 
will comply with the site standards for the C-4 zone district (including +etbae& lot coverage, 
floor area ratio, height, and number of stories) and will result in a structure consistent with a 
design that could be approved on any similarly sized lot in the vicinity.(Amended at 24 11/18/05) 

A specific plan has not been adopted for this portion of the County. 

EXHIBIT B 
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Application # 04-0650 
APN: 038-061-07 
Owner: Alvin Zar, etal. 
4. That the proposed use will not overload utilities and will not generate more than the 

acceptable level of traffic on the streets in the vicinity. 

This finding can be made, in that the proposed commercial development is to be recognized in 
place of an existing prior commercial use. No increase in traffic generation or use of utilities will 
result from the proposed development. 

5 .  That the proposed project will complement and harmonize with the existing and proposed 
land uses in the vicinity and will be compatible with the physical design aspects, land use 
intensities, and dwelling unit densities of the neighborhood. 

This finding can be made, in that the proposed structure is located in a mixed neighborhood 
containing a variety of architectural styles, and the proposed commercial development is 
consistent with the land use intensity and density of the neighborhood. 

6. The proposed development project is consistent with the Design Standards and 
Guidelines (sections 13.1 1.070 through 13.1 1.076), and any other applicable 
requirements of this chapter. 

This finding can be made, in that the proposed commercial development will be of an appropriate 
scale and type of design that will enhance the aesthetic qualities of the surrounding properties 
and will not reduce or visually impact available open space in the surrounding area. 
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Recording requested by: 

COUNTY OF SANTA CF.UZ 

When recorded, return to: 
Planning Department 
Attn: Randall Adams 
County of Santa Cruz 
701 Ocean Street 
Santa Cruz, CA 95060 

Conditions of Approval 
Development Permit No. 04-0650 
Property Owner: Alvin Zar, etal. 

Assessor's Parcel No.: 038-061-07 

Exhibit A: Project plans, "Existing Building at 2000-2004 McGregor Drive", 8 sheets, dated 
7/27/05. 

I. This permit authorizes the construction of a commercial building, and the installation of a 
parking area and associated improvements per the approved Exhibit "A" for this project; 
and a variance to reduce the required rear yard setback from 30 feet to about 46 5 feet. 
(Amended at ZA 11/18/05) 

Prior to exercising any rights granted by this permit including, without limitation, any 
construction or site disturbance, the applicantlowner shall: 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

Sign, date, and return to the Planning Department one copy of the approval to 
indicate acceptance and agreement with the conditions thereof. 

Obtain a Building Permit from the Santa Cruz County Building Officialfor all 
structures on the site. (Added at ZA 11/18/05) 

Obtain an Encroachment Permit from the Department of Public Works for all off- 
site work performed in the County road right-of-way. 

Obtain final water service approval from the Soquel Creek Water District. 

Obtain final sewer service approval from the Santa Cruz County Sanitation 
District. 

Obtain clear title (or long term lease, of a term acceptable to County Planning 
s tax  which includes aparking indenture) for  the excess right of wayfpom the 
County as note on Exhibit A. (Added at ZA 11/18/05) 

No grading which would require a permit is authorized by this permit. (Added a f  
24 11/18/05) 

11. Prior to issuance of a Building Permit the applicantlowner shall: 
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A. Submit final architectural plans for review and approval by the Planning 
Department. The final plans shall be in substantial compliance with the plans 
marked Exhibit “A“ on file with the Planning Department. Any changes from the 
approved Exhibit “A“ for this development permit on the plans submitted for the 
Building Permit must be clearly called out and labeled by standard architectural 
methods to indicate such changes. Any changes that are not properly called out 
and labeled will not be authorized by any Building Permit that is issued for the 
proposed development. The final plans shall include the following additional 
information: 

1. Identify finish of exterior materials and color of roof covering for Planning 
Department approval. Any color boards must be in 8.5” x 11” format. 

t& . .  2. 

. .  . .  
(Removed at W 

I1/18/03,) 

A final sign plan for the proposed commercial building shall be submitted 
for staff review and approval. Signage for the proposed commercial 
building must comply with the current requirements of the County Code. 
The existing monument sign along the property frontage must be removed 
and the supporting pole taken down. 

Grading, drainage, and erosion control plans, that are prepared, wet- 
stamped, and signed by a licensed civil engineer. Grading and drainage 
plans must include estimated earthwork, cross sections through all 
improvements, existing and proposed cut and fill areas, existing and 
proposed drainage facilities, and details of devices such as back drains, 
culverts, energy dissipaters, detention pipes, etc. Verify that the detention 
facilities are adequate to meet County requirements for release rates. 

Engineered improvement plans for all on-site and off-site improvements 
All improvements shall be submitted for the review and approval by the 
Department of Public Works. 

A lighting plan for the proposed development. Lighting for the proposed 
development must comply with the following conditions: 

a. 

3. 

4. 

5.  

6 .  

All site, building, security and landscape lighting shall be directed 
onto the site and away from adjacent properties. Light sources shall 
not be visible from adjacent properties. Light sources can be 
shielded by landscaping, structure, fixture design or other physical 
means. Building and security lighting shall be integrated into the 
building design. 

All lighted parking and circulation areas shall utilize low-rise light 
standards or light fixtures attached to the building. Light standards 
to a maximum height of 15 feet are allowed. 

b. 
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B. 

C. 

D. 

E. 

F. 

G. 

H. 

Conditions of 

c. Area lighting shall be high-pressure sodium vapor, metal halide, 
fluorescent, or equivalent energy-efficient fixtures. 

7. All rooftop mechanical and electrical equipment shall be designed to be an 
integral part of the building design, and shall be screened. 

Utility equipment such as electrical and gas meters, electrical panels, 
junction boxes, and backflow devices shall not be located on exterior wall 
elevations facing streets unless screened from streets and building entries 
using architectural screens, walls, fences, and/or plant material. 

Details showing compliance with fire department requirements. 

The wall at the south side of the structure shall have no opening or 
windows other than one solid door. (Added at ZA I1/18/05) 

8. 

9. 

10. 

Submit four copies of the approved Discretionary Permit with the Conditions of 
Approval attached. The Conditions of Approval shall be recorded prior to 
submittal, if applicable. 

Meet all requirements of and pay all applicable fees to the Soquel Creek Water 
District. 

Meet all requirements of and pay all applicable fees to the Santa Cruz County 
Sanitation District. 

Meet all requirements of and pay Zone 6 drainage fees to the County Department 
of Public Works, Drainage. Drainage fees will be assessed on the net increase in 
impervious area. 

Meet all requirements and pay any applicable plan check fee of the AptosiLa 
Selva Fire Protection District. 

Pay the current fees for Child Care mitigation for 910 square feet of general 
commercial space. Currently, these (Category E) fees are $0.23 per square foot, 
but are subject to change. 

Pay the current Aptos Transportation Improvement Area (TJA) fees for Roadside 
and Transportation improvements. Currently, these fees can be calculated as 
follows, but are subject to change: 

1. The development is subject to Aptos Transportation Improvement (TIA) 
fees at a rate of $400 per daily trip-end generated by the proposed use with 
a credit of 1.8 trips ends &om the prior nursery use. The Department of  
Public Works Road Engineering staff will determine the appropriate 
number of trip ends for the tqpe of proposed use, or will require a traffic 
report to establish the number of trip ends. The total TIA fee is to be split 
evenly between transportation improvement fees and roadside 
improvement fees. 
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I. Provide required off-street parking for a minimum of 9 cars. Parking spaces must 
be 8.5 feet wide by 18 feet long and must be located entirely outside vehicular 
rights-of way. Parking must be clearly designated on the plot plan. 

Submit a written statement signed by an authorized representative of the school 
district in which the project is located confirming payment in full of all applicable 
developer fees and other requirements lawfully imposed by the school district. 

For any parking lot drain inlets, complete and file a silt and grease trap 
maintenance agreement with the Department of Public Works. The final plans 
shall specify the location of an EPA approved silt and grease trap on site, through 
which storm runoff must pass. The trap shall be inspected to determine if it needs 
cleaning or repair prior to Octo'ber 15 of each year, at minimum intervals of one 
year. 4 brief annual report shall be prepared by the trap inspector at the 
conclusion of each inspection and submitted to the Drainage Section of the 
Department of Public Works within 5 days of the inspection. The report shall 
specify any repairs that have been done or that are needed to allow the trap to 
function adequately. 

A soils reportfor the project site including the former right of way area which 
includes a slope stability analysis shall be submitted to the County for review and 
acceptance. All recommendations of the approved report shall be incorporated 
into the project design. (Added at ZA 11/18/05} 

J. 

K. 

L,. 

UI. All construction shall be performed according to the approved plans for the Building 
Permit. Prior to final building inspection, the applicant/owner mwt  meet the following 
conditions: 

A. All site improvements shown on the final approved Building Permit plans shall be 
installed. 

B. 

F- : (Removed at ZA 1 I/~r8/05) 

All new utilities to serve the proposed development shall be installed 
underground. 

1. 

C. 

Pad-mounted transformers (as part of the underground electrical service 
distribution system) shall not be located in the front setback or area visible 
from public view, unless they are completely screened by walls and/or 
thick landscaping, and shall not obstruct views of traffic from tenant 
spaces or driveways, or views to monument signs. Underground vaults 
may be located in the front setback area for aesthetic purposes. 

D. Back flow devices and other landscape imgation valves shall not be located in the 
front setback or area visible from public view, unless they are completely screened 
by walls andor thick landscaping, and shall not obstruct views of traffic from 
tenant spaces or driveways, or views to monument signs. 
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E. All inspections required by the building permit shall be completed to the 
satisfaction of the County Building Official. 

Pursuant to Sections 16.40.040 and 16.42.100 of the County Code, if at any time 
during site preparation, excavation, or other ground disturbance associated with 
this development, any artifact or other evidence of an historic archaeological 
resource or a Native American cultural site is discovered, the responsible persons 
shall immediately cease and desist from all further site excavation and notify the 
Sheriff-Coroner if the discovery contains human remains, or the Planning Director 
if the discovery contains no human remains. The procedures established in 
Sections 16.40.040 and 16.42.100. shall be observed. 

F. 

N. Operational Conditions 

A. Master Occupancy Program: Given the location of the project with respect to 
existing residential and commercial uses, only the uses listed below may be 
processed at Level 1, based on the parking available on site: 

All of the uses listed in the in the current C-4 (Service Commercial) use charts 
with the parking restrictions listed below. 

The following additional restrictions apply to all uses: 

Parking is restricted to only 2 parking spaces for each of the three commercial 
units (including service vehicles and/or employee parking) and 1 parking space 
available for each unit for customers and deliveries. This results in a total of 3 
parking spaces for each of the three commercial units, which is a total of 9 
parking spaces whch must all be provided on the project site. 

Parking or storage of vehicles associated with the commercial service uses off of 
the subject property is not allowed. All parking of vehicles associated with the 
commercial services uses authorized by this permit must occur on the project site 
and may not occur on surrounding streets or parcels. No trailers are allowed to be 
stored orparked on the project site. (Added at ZA 11/18/05j 

Businesses occupying any of the three commercial units must comply with the 
parkmg requirements as established by this Master Occupancy Program. 

No use of equipme.nt that can generate noise beyond the project site 
and/or no deliveries can occur beyond the hours of 7 A M  to 6 PM, (Added at 24 
I I N  8/05) 

Retail uses that are not ancillary to an approved commercial service use are 
prohibited. 

All noise generated by or associated with the allowed commercial service uses 
may not exceed 65db at the property boundary. 
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Outdoor storage is limited to screened areas 
surrounding the storage box shown on Exhibit A of this permit. All outdoor 
storage must be screenedfrom public view. (Added at ZA Il /I8/05) 

In the event that future County inspections of the subject property disclose 
noncompliance with any Conditions of this approval or any violation of the 
County Code, the owner shall pay to the County the full cost of such County 
inspections, including any follow-up inspections and/or necessary enforcement 
actions, up to and including permit revocation. 

This permit will be reviewed ifany lease agreement with the County of Santa Crw 
of the excess right of way held by the County of Santa Cruz is terminated. (Added 
at ZA 11/I 8/05) 

B. 

C. 

V. As a condition of this development approval, the holder of this development approval 
(“Development Approval Holder”), is required to defend, indemnify, and hold harmless 
the COUNTY, its officers, employees, and agents, from and against any claim (including 
attorneys’ fees), against the COUNTY, it officers, employees, and agents to attack, set 
aside, void, or annul thls development approval of the COUNTY or any subsequent 
amendment of this development approval whch is requested by the Development 
Approval Holder. 

A. COUYTY shall promptly notify the Development Approval Holder of any claim, 
action, or proceeding against which the COUNTY seeks to be defended, 
indemnified, or held harmless. COUNTY shall cooperate fully in such defense. If 
COUNTY fails to notify the Development Approval Bolder within sixty (60) days 
of any such claim, action, or proceeding, or fails to cooperate fully in the defense 
thereof, the Development Approval Holder shall not thereafter be responsible to 
defend, indemnify, or hold harmless the COUNTY if such failure to notify or 
cooperate was significantly prejudicial to the Development Approval Holder. 

Nothing contained herein shall prohibit the COUNTY from participating in the 
defense of any claim, action, or proceeding if both of the following occur: 

1. 

2. 

B. 

COUNTY bears its own attorney’s fees and costs; and 

COUNTY defends the action in good faith. 

C. Settlement. The Development Approval Holder shall not be required to pay or 
perform any settlement unless such Development Approval Holder has approved 
the settlement. When representing the County, the Development Approval Holder 
shall not enter into any stipulation or settlement modifylng or affecting the 
interpretation or validity of any of the terms or conditions of the development 
approval without the prior written consent of the County. 

‘Successors Bound. “Development Approval Holder” shall include the applicant 
and the successor’(s) in interest, transferee(s), and assign(s) of the applicant. 

D. 
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Minor variations to this permit which do not affect the overall concept or density may be approved by the Planning 
Director at the request of the agpiicant or staff in accordance with Chapter 18.10 of the County Code. 

Please note: This permit expires &we one years from the effective date unless you obtain the 

timely manner. (Added at ZA 11/18/05) 
required permits and P ’ . allfinal clearances shall be obtained in a 

Approval Date: 1 1/18/05 

Effective Date: 12/2/05 

Expiration Date: 12/2/06 
r. 

d’ Randall Adams 
Deputy Zoning Adminis Project Planner 

Appeals: Any property owner, or other person aggrieved, or any other person whose interests are adversely affected 
by any act or determination of the Zoning Administrator, may appeal the act or determination to the Planning 

Commission in accordance with chapter 18.10 ofthe Santa Cruz County Code. 
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CALIFORNIA ENVIRONMENTAI, QUALITY ACT 
NOTICE OF EXEMPTION 

The Santa Cruz County Planning Department has reviewed the project described below and has 
determined that it is exempt kern the provisions of CEQA as specified in Sections 15061 - 15332 of 
CEQA for the reason(s) which have been specified in this document. 

Application Number: 04-0650 
Assessor Parcel Number: 038-061-07 
Project Location: 2000 Mc Gregor Drive 

Project Description: Proposal to recognize an existing commerical building and establish a 
master occupancy program. 

Person or Agency Proposing Project: Randy Zar 

Contact Phone Number: (831) 234-8858 

A. - 
B. - 
c. - 

D, - 

The proposed activity is not a project under CEQA Guidelines Section 15378. 
The proposed activity is not subject to CEQA as specified under CEQA Guidelines 
Section 15060 (c). 
Ministerial Proiect involving only the use of fixed standards or objective 
measurements without personal judgment. 
Statutory Exemption other than a Ministerial Project (CEQA Guidelines Section 
15260 to 15285). 

Specify type: 

E. Categorical Exemption 

Specify type: Class 1 - Existing Facilities (Section 15301) 

F. Reasons why the project is exempt: 

Recognizing an existing commercial facility in an area designated for commercial uses. 

In addition, none of the conditions described in Section 15300.2 apply to this project. 

N Date: 
Rgdall Adams, Project Planner 
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C O U N T Y  O F  S A N T A  C R U Z  
DISCRETIONARY APPLICATION COMMENTS 

Project Planner: Randall Adams 
Application No.: 04-0650 Time: 11:33:23 

Date: September 2, 2005 

APN: 038-061-03 Page: 1 

Environmental Planning Completeness Comments 

REVIEld ON JANUARY 25, 2005, BY RCBIN M BOLSTER ========= _--_-____ _-__-____ 

A l t h o u g h  t h e  development cover2d by :his m p l i c a t i o n  encroaches i n t o  t h e  30 - foo t  
r i p a r i a n  c o r r i d o r ,  the  R igar ian  ExceLtioti Pe-mit (96-0396) granted t o  Grade and con- 
s t r u c t a  r e t a i n i n g  w a l l .  contained m i t i g a t i o n  reasures wPich adequately p ro tec ted  
r i p a r i 2 n  resources. The c u r r e n t  appl <ca t ion  does n o t  prcpose any new development and 
thus dges no t  coinstit,Jte 2 n e g a ~ t w  Twpact t o  r 'par- !ar  rescurCes 

,Any new development ib ' i thin t h e  c o r t - i m -  o r  b u f f e r  a r ~ a  t w i l l  r e q u i r e  a R ipar ian  Ex- 
c e p t i  on .  

Environmental Planning Miscellaneous Comments 

Code Compliance Completeness Comments 

LATEST COMMENTS HA'JE NOT YET BEEN SENT TO PLANNER FOR TdiS AGENCY 

NO COMNENT 
.?he present  s t r u c t u r e  'das b u i l t  wi thout  b u i i d i n g  permi ts .  T h i s  z p p l i c a t i o n  i s  t o  
recognize t h e  e x i s t i n g  commercial use b u t  no t  t h e  s t r u c t u r e .  Bbilding permi ts  f o r  
t h e  s t r u c t u r e  w i l l  be requi red afwr :he Ceveiionent Permit  is approved. Th i s  fully 
addresses the  posted v i o l a t i o n  o f  a l i se  w i tou t  a developoent Dermi t .  (KMF) 

REVIEW ON JAWARY 4, 2005 E' /  KEV IN  !! FITZPATRICK ========= 
_________ 

Code Compl iance Miscel laneaus Comments 

LATEST COMMENTS HAVE NOT YET EEEN SENT 73 PLANNER FOR T i i i S  AGENCY 

NO COI'IMENT 
REVIEW ON JANUARY 4. 2C05 E'i KE'lIIN M F ITZPATRICK ========= 

__--_____ ----__-__ 

A s  p a r t  of a set t lement  agreerr,er.t t h e  deck i s  recognized as l e g a l .  (KMF) 
Dpw Drainage Completeness Comments 

LATEST COMMENTS HAVE NOT YET BEEN SENT TO PLANNER FOR THIS AGENCY 

REVIEW ON JANUARY 20, 2005 6Y ALYSON B TOM ========= Plans dated 12/22/04 
have been received.  Please address t h e  followir,g: 

1) Please c l a r i f y  on t h e  p lans what f ea t t l r es  a r e  permi t ted .  All impervious surfaces 
( r o o f ,  concrete.  asphal t ,  e t c . )  should be l a b e l l e d  e i t h e r  e x i s t i n g  and pe rm i t t ed ,  
e x i s t i n g  and unperni t t e d ,  o r  proposed. 

2 )  Please orov ide a drainace p lan  t l i a t  describes how a i l  of  t h e  proposed o r  unper- 
m j t t e d  impervious areas are  t o  d r a i n .  Oescribe t h e  downstream f l o w  paths (on  and 

_________ 



Discretionary Comments - Continued 
Project Planner: Randall Adams 
Application No.: 04-0650 

APN: 038-061-07 

Date: September 2 ,  2005 
Time: 11:33:23 
Page: 2 

o f f - s i t e )  and denonstrate t h a t  they are  adeuuate t o  handle the  added r u n o f f .  I f  t h e  
r u n o f f  from these areas w i l l  .flow i n t o  t h e  drains shown on the  plans a d d i t i o n a l  i n -  
format ion descr ib ing  where these d ra ins  i e m  and demonstrating t h a t  t h e  f a c i l i t i e s  
are i n  good working ordei- and a r e  adequate t o  h m d l e  t h e  added r u n o f f .  

3 )  A l l  runof f  from park ing arid driveway areas ;nl;sc ~3 through w a t e r  q u a l i t y  t r e a t -  
ment p r i c r  t o  d i s c h r g e  from t h e  s i t e .  A recox-ded mainterlance agreement w i l l  be r e -  
qu i red  i f  a s t r u c t u r a l  oev-ce i s  used f o r  t r m t m e n t .  

4) Describe how t i ; is project Ir in.im?zer t ; : - ~ p ~ x e c  i m o e t y ~ o u s  a r e a s  and mi? i j .s tes f o r  
any aclded inperv ious as-eas 

5) Zone 6 fees w i l ?  be acsejsed on t l i e  r e t  increase i n  impervious a"ea due t o  t h e  
p r o j e c t .  For c r e d i t  for existing, ? E r i n t t e c  irnpewi'm areas documentation 
demonstrat ing t h a t  the area was perritted ( o r  i n s r a l l e d / b u i l t  p r i o r  t o  1966) i s  r e -  
qui  red.  

A l l  submi t ta ls  f o r  t h i s  p r o j e c t  shcu-Id be made throi lgh t h e  Planning Department. Fcr 
quest ions regarding t h i s  review Fub1:c h'orks stornwater management s t a f f  i s  a v a i l -  
ab!e from 8-12 Mnday ~ h r o u g h  F r i d a y ,  

Add i t i ona l  issues!detaiis inay be rnqa i red  3t t h e  b u i l d j i g  permi t  stage 

rev ised on 4/25/05 has been rec ieved.  ?lease address t; ie f o l l w i n g :  

1) Previous comment No. 2 has no1 D e w  addressed. How w i l l  t h e  proposediunpermit ted 
b u i l d i n g  area dra in?  The g u t t e r  s y s t e r  was skowrl on t h e  r o o f  d e t a i l s .  b u t  t h e r e  a r e  
no notes on t h e  s i t e  u l a n  describiiq 1diel-e t l i e  new/unpermit ted r o o f  area discharges. 

2) Previous comment No. 3 has not  bee71 addressed. F.,ll rl;noff froin park ing id r iveway 
areas should gc through water qira~i.ity trea.tment pi-icl- t o  discharge t o  t h e  c reek .  The 
i n i e t  t o  t h e  most n o r t l i w l y  4-incl- di-,a.ir: should be r e t r o f i t t e d  t o  i nc lude  water 
q u a l i t y  treat ir-ent such as t h e  colmty s ta rda rd  s i l t  and grease t r a p  o r  o ther  t ype  o f  
device.  A recorded maiieItenance anreeinont fcr  t h i s  & i c e  w i l l  be requ i red  p r i o r  t o  
b u i l d i n g  permi t  issuance. 

rev i sed  on July 27, 2005 has been recie\/ t ld and i s  complete w i t h  regards t o  drainage 
f o r  t h e  d i sc re t i ona ry  st.age. The app! i c a t i  on nobd inc ludes adding water q u a l i t y  
t reatment  f o r  t h e  park ingldr iveway n.inoif anti per  converasat icn w i t h  app l i can t  on 
8/2/05,  r o o f  r u n o f f  from the unperir i i t ted :;ection drains t o  a downspout and 
splashblock t h a t  overf lows t o  the  creek v i a  a concrete ana rock sec t i on  w i thou t  i m -  
p a c t i  ng adjacent p rope r t i es .  Please see ivi s c e l l  aneous comments f o r  i SSUES t o  be ad- 
dressed p r i o r  t o  b u i l d i n g  p e r n i t  issuarice. 

Dpw Drainage Miscellaneous Comments 

UPDATE3 ON KM' 10 ,  2005 BY ALYSON B TOM ========= App l i ca t i on  w i t h  p lans _________ _--__-___ 

UPDATED ON AJGUST 2,  2005 BY AL'ISON B TOM ========= A p p l i c a t i o n  w i th  p lans  _________ _________ 

LATEST COMMENTS HAVE NOT YET GEEN SENT TO PL.4NNER FOR THIS AGENCY 

rnents. 
REVIEW ON JCNIIARY 20, 2G05 Bi' AL'ISON E TOM ========= See completeness com- 



Discretionary Comments - Continued I 
Project Planner: Randal 1 Adarns 
Application No.: 04-0650 

APN: 038-061-07 

Date: September 2. 2005 
Time: 11:33:23 
Page: 3 

UPDATED ON AUGUST 2 ,  2005 BY ALYSON B TOM ========= The f o l l o w i n g  should 
be addressed p r i o r  t o  b u i l d i n g  perin'jt issuance: 

1) Please add nates t o  the plans descr in ing  t h e  runoff pati; f c r  t h e  roof  discharge 
o f  t h e  unpermit ted sec t ion  o f  mi 1 air !  

2)  Please submit  a cory o f  a notorire:;. morde:: m in tenance agreement f o r  t h e  
proposed s i l t  and grease t r a p .  

3 )  Please prov ide documertatiop, t h a r .  a ' : l  c.f t.k p a w 3  al-e3: on s ' t e  are pe rm j t t ed .  
Zone 6 fees w i l l  be asse'jjeo on ti-e :,et i r c rezse  i n  De-mi t ted impervious area due t o  
t h i s  p r o j e c t  

For quest ions regarding t h i  5 revisid P h l i c  Works storm watei- vanagemmt s t a f f  i s  
a v a j l a b l e  from 8-12 Moeday through F!-ii-.ay. A 7  sLibmitt,als shculd be m d e  throt lgh t t e  
PI anni ng Department 

___-_____ -__--__-- 

Dpw Road Engineering Coinpleteness Commerts 

LATEST COMMENTS HAVE NOT YET BEEN S,Et,!T TO PLMNER FOR TIkIS A,GEP,JCY 

REVIEW ON Jk,idUARY 27, 200:' B'! GP.EG 3 MARTIN =E======= - -_______ --_______ 
The p r o j e c t  proposes perpendicular  pa r l . i r q  d i r e c t l y  off 3t McSreyor Dr ive .  Perpen- 
d i c u l a r  park ing  o f f  an a r t e r i a l  such as  McGresor D-ive (Mth i t s  ex . i s t i ng  l i r r i x d  ac 
cess and re la , t i ve l y  i ; i ch  speeds ; s  no: recommended. A standard commercial driveway 
a l i gned  w i t h  .the ex i s t t r i g  curb face  1s recomme2ded. A sicewzlik should wrap around 
t h e  back o f  t h e  dr ivewiy  "amp. a s p h a i t  concrete t r a n s i t i o n  spa1 I be necessary from 
t h e  end o f  t h e  sidewalkthe paverent. 

If you have any cuest jons please con tzc t  Greg M6rtin a t  831-454-2811. ========= UP- 
DP,TED ON WY 16, 2005 aY GREG J MART i t~ l  ========= 
Previous coinments s t i l l  a j u l y .  ========= UPDA-ED ON AUGUST 15, 2005 a''{ GREG J MARTIN 
The proposed plar: shows a dr ivew?y X fee t  wide. The minimum w i d t h  requ i red  i s  24 
fee t .  The e x i s t i n g  gua rd ra i l  s h a l l  need to he modif ied t o  acconodzte a sidewalk 
t r a n s i t i o n  t o  p roper ly  t e r m i m t e  The proposed sidewalk,. A l i censed  c i v i l  engineer i s  
requ i red  t o  evaluate artd design t h e  r m 1 i f i c a t i o n s . A  fou r  f o o t  landscaping s t r i p  i s  
recommended behind t h e  s idewalk.  The groposed plsr i s  contingent upon a c q u i s i t i o n  
o f the  under ly ing  r i gh t -o f -way  f rcm ti:e County. The new r i gh t -o f -way  l i n e  s h a l l  go 
behind t h e  sidewalk. ========= UPDATED ON ALIGbST 15, 2005 SY GREG 3 MARTIN ========= 

-___-____ __-_-____ 

Dpw Road Engineering Miscellaneous Coments 

LATEST COMMENTS HAVE NOT YET BEEN 'SENT T3 PLP.NFIE? FOR THIS  AGENCY 

REVIEW ON JAYUAR'I 27. 2C05 8'f GKEG J P,PRTiN ========= -___-____ _________ 
UPDATED ON MAY 16. 2005 BY G2EG J PARTIN ========= _______-_ _________ 

========= UPDATED ON AlLiGLlST 5, 2005 B:  GREG 2 MARTIN ========= 

Environmental Health Completeness Commevts 



Discretionary Comments - Continued 
Project Planner: Randall Adams 
Application No.: 04-0650 

APN: 038-06i-07 

Date: September 2 ,  2005 
T;rne: 11:33:23 
Dage: 4 

LATEST COMMENTS HAVE NOT YET BEEN SCV TO PLAluKER FOR THIS AGENCY 

Environmental Health Miscel laneous Comments 

LATEST COMMENTS HAVE NOT YET 3EEN SENT TO PCANI\IER FOR THIS AGENCY 

?EVIEW Old JANlI.A?Y 21, 2 0 E  H'i JIM G SRFRANEK ========= EHS review fee  i s  ---_--___ -____-___ 
$231, no t  $462, for  Comwrci 21 Dev . Ptib! i c SE:r,vi ces . 

Aptos-La Selva Beach Fire Prot Dist Corn 

LATEST COMMENTS H?VE NOT YET ECEN SE.47 TO FPAVNER FD2 THIS  AGENCY 

DEPARTMENT NAME:Aptos/La Selva. F; -e k p t  . APPROIVEC 
The f i r e  a l a r m  system s h a l l  be e v a l a t e d  and u3graded or repa i red  a s  necessary i n  
accordance w i t h  the Uniform F i r e  Code Sect ion 1307 and NFPA F m p h l e t  72. P la rs  s h a l l  
be submit ted t o  t h e  Aptos i ia  Se;va F i r e  gepartnent and approval obtained p r i o r  t o  
submi t ta l .  
A l l  F i r e  Department bu;iding requi rexenrs a n c  fees w i l l  be addressed i n  t h e  Bu i l d ing  
Permit  phase 
Plan check i s  based upon p lans  st:Si7ii:te'3 50 t i l -s  o f f i c e .  Any changes o r  a l t e r a t i o n s  
s h a l l  be re-submit ted fw  iwview pr'c~l- t- cons t , r x t?o f i .  

REVIEhi ON MkRCH 2 3 .  2605 E "  E R I N  i< STO'd ========= 
--_______ ---_--___ 

Aptos-La Selva Beach Fire Prot Dist Misce!laneuus 

LATEST COMMENTS HAVE NOS YET EEEN SEiiT TC PLANNER FOR THIS AGENCY 

NO COMMENT 
2EVIEII: ON M A W  2 3 ,  200'. E'< FP7'd . . \ I .  I , CTOld a ========= --_______ 



COUNTY OF SANTA CRUZ 
PLANNING DEPARTWENT 

701 OCEANSTREET, SUITEj lO,  SANTACRUZ,CA95060 

TOM B W S .  DIKECTOR 
(831) 454-25SO FAX: (831)454-2131 TOD: (831)  454-2123 

February 26,2004 

Randy Zar 
2000 McGregor Drive 
kptos, CA 95003 

Dear MI. Zar, 

Thank you for the oppo&ty to discuss methods to rectify the Code Compliance issues an your 
property located on McGregor Drive. As a result of that meeting, it is clear that there is a way to 
resolved the outstanding issues, based on: 

Bringing the uses into conformance with the C4 zone district, including removing 
residential uses from the property; 
Providing adequate parlung on the site to meet the required needs of the remaining uses; 
and 
Meeting the setbacks and other site standards. 

9 

1 

The puqose of this letter is to follow up on a couple of issues discussed at that meeting, 

You requested a fee estimate for processing an application for a Commercid Development 
permit to recognize a contractor’s business office and associated storage. Commercial 
Development permit applications are processed “at-cast” which means that the P h n i n g  
Department collects a deposit against which the actual cost of processing the application is 
billed. The actual costs include analysis, site visits, staff report production and other tasks that 
are necessary to complete the total processing of the permit, including the public hearing and any 
required follow-up for compliance with conditions of approval (should the application be 
approved). 

The estimated fees as of today (fees are subject to change upon approval by the Board of 
Supervisors) are as follows: 

Commercial Development Permit & Variance (deposit) 
Environmental Health review fee 
Application Intake “B” 
Records Management Fee 
DPW Road Planning review fee 

1 

$5,000.00 
280.00 
136.00 

15.00 
750.00 

2/27/2004 



DPW Drainage review fee 
Total 

770.00 
$6.951.00 

Please note, however, that the deposit may or may not cover h e  actual cost to process #e 
application. A review of recent Commercial Development Permits indicate that between $5,000 
and $6,000 of staff time is required to process an application that includes almost all of the 
necessary information at the time of submittal. Missing or incomplete information at submittal 
will result in additional staff time and additional expense to the applicant. 

In addition to the fees noted above, om records indicate that approximately $8,500.00 of Code 
Enforcement charges have also accrued. It is our practice to require payment of those charges at 
the time an application is submitted. 

There will also be fees associated with your building permit application, if the Commercial 
Development Permit is approved. Those fees can be calculated later, as the existin.g structure 
may be altered in response to issues raised during processing of the development permit. At 
building pennit issuance, Capital Improvement fees will be assessed for the change in use and 
increase in building area, to a current size of 2,000 square feet. At this time, we estimate the 
following Capital Improvement fees would apply. As with all County fees, these fees are subject 
to change upon action by the Board of Supervisors. 

Drainage. Approximately S900.00 based on 1,070 square feet of new impervious area. 
Roadway & Transportation Improvements. Approximately $3,280.00, based on the 
change of use from plant nursery (1.8 trip ends for 1,810 s.f. @ $400 per trip end) to 
industrial office (10 trip ends for 2,000 s.f. @ $400 per trip end). 
Child Care. Approximately $130.00 based on 1,070 square feet of new enclosed 
structures. 

You indicated that you would be meeting with Scott Loichinger in Real Property to discuss 
acquisition of a portion of the McGregor Drive right-of-way. Cleariy, a positive outcome from 
those discussions would greatly assist us in resolving the pending issues. 

I think that it would be helpful if we met again, in two months, after you have had an 
opportunity to meet with Scott. Please call Bernice Romero, at 454-3137 to set up an 
appointment. I would like to meet again on or about April 26,2004 to discuss your progress. 

cc: Dav idha i  
3 11 Bonita Drive 
Aptos, CA 95003 

2 
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2/27/2004 
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COUNTY OF SANTA CRUZ 
INTER-OFFICE CORRESPONDENCE 

Date:  April 30, 2004 

To : Mark Deming, P1 ann ing Department 

From: Real P roper ty ,  S c o t t  L o i c h i n g e r  gR 
S u b j e c t :  MCGREGOR DRIVE ROAD RIGHT OF WAY - PROPOSED SALE AND ABANDONMENT 

ADJACENT TO APN 038-061-07 - 2000-2004 MCGREGOR D R I V E ,  APTOS 

The owners o f  t h e  above r e f e r e n c e d  p a r c e l  have reques ted  pu rchas ing  t h e  excess 
r i g h t  o f  way shown on t h e  a t t a c h e d  map. 
and use i t  f o r  p a r k i n g .  

P lease make a d e t e r m i n a t i o n  whether  t h e  s a l e  i s  i n  conformance w i t h  t h e  
General Plan.  
exemption 12 (Surp lus  Government P r o p e r t y  Sa le ) .  

Your he1 p i n  e x p e d i t i n g  t h i  s m a t t e r  would  be apprec i  a ted.  

SCL 
At tachments 

They have paved t h e  area i n  q u e s t i o n  

We b e l i e v e  t h a t  i t  i s  c a t e g o r i c a l l y  exempt f rom CEQA under  
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COUNTY OF SANTA CRUZ 
INTER-OFFICE CORRESPONDENCE 

Date: A p r i l  33, 2004 

To : 

From: 

Advanced P1 anni ng 

Real Property, Scot t  Loichinger 24 
Subject :  MCGREGOR DRIVE ROAD RIGHT OF WAY - PROPOSED SALE A N D  ABANDONMEN1 

ADJACENT TO APN 038-061-07 - 2000-2004 MCGREGOR DRIVE,  APTOS 

We have received a request from the  owner of tbs above referenced A P N  t o  
acqui re  a port ion of excess road r i g h t  of way on McGregor Drive (see at tached 
map). 
any objec t ions  t o  t h e  s a l e  o r  i f  t h e  County should r e t a i n  a l l  o r  any port ion 
of t h e  r i g h t  of way. 
determinat ion.  

P lease  indica te  on t h e  a t tached maps or on the memo whether you have 

Please no t i fy  us a s  soon a s  poss ib le  of your  

SCL 
Attachments 
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COUNTY OF SANTA CRUZ 
INTER-OFFICE CORRESPONDENCE 

DATE: May 4,2004 

TO: 

FROM: Mark Deming, Pl-ngf@ 

SUBJECT: 

Scott Loichinger, Real Property, DPW 

McGregor Drive Right of Way 

The sale of this piece o f  property withm the McGregor Drive Right of Way is consistent with the 
County General PIan. The land use designation of the adjacent property (APN 038-061-07) is 
Service Commercial, with a zoning of C-3. Tine minimum parcel size in this zone district is 
10,000 square feet. Although the parcel size exceeds this minimum (10,454 s f ) ,  much of the 
property is located with the Borregas Gulch riparian area aad is unavailable for commercial use. 
The addition of the excess County property to the adjacent property wilt make the property more 
c o n f o ~ n g  to the General Plan and zoning desigmtion. 

1 



COUNTY OF SANTA CRUZ 
PLANNING DEPARTMENT 

Planning Commission 
Date: 1/11/06 
Agenda Items #: 10 
Time: After 9:OO a.m. 

ADDITIONS TO THE STAFF REPORT 
FOR THE PLANNING COMMISSION 

Item 10: 04-0650 

ADDITIONAL CORRESPONDENCE 



CYPRESS ENVIRONMENTAL AND LAND USE PLANNING 
P.O. BOX 1844 

APTOS CALIFORNIA 
(831) 685-1006 kim~cvDressenv.com 

December 23,2005 

Members of the Planning Commission 
County of Santa Cruz 
701 Ocean Street, 4& floor 
Santa Cruz, CA 95060 

SUBJECT: Application 04-0658 (Randy Zar & Aviar Trust) 

Dear Members of the Commission, 

I represent Randy Zar and the Aviar Trust who are the applicants for a commercial project on 
McGregor Drive, Aptos (05-0650). The appeal of the Zoning Administrator's approval of 04- 
0650 has been scheduled for your Commission's meeting of January 11,2006. We m e  requesting 
a continuance of this iieem to your meeting of February 22, 2006. 

This request is being made for several reasons. We learned on December 21 that Planning staff 
was changing their recommendation on the project to one recommending its return to the Zoning 
Administrator for additional consideration of soils issues on the site. We also learned on the same 
day that staff has new concerns about soils issues that we believed were resolved during the 
Zoning iidminister hearing on November 18. It is important that the small project team have an 
opportunity to discuss these issues before the project is back in the public hearing arena. Due to 
the holidays and associated vacations, the project team cannot meet in a meaningful way until 
February 8. In addition, the resurgence o f  soils issues requires the applicant to hire a geotechnical 
engineer. We do not believe that a geotechnical engineer can be hired and become minimally 
familiar with the site by the January 11 hearing date. 

I will return &om a brief vacation on December 30. Please have Planning staff contact me if you 
have concerns regarding this request. 

Sincerely, 6- ( Kim Tschantz, MSP, CEP 

cc: RandyZar 
David Imai 
Randall Adams 

Envimnmental Planning and Analysis, Land Use Consulting and Permitting 



311 BONITA DRIVO 
APSOS. CALIPOHNIA 
05illl3 

DAVID Y. IMAI, ESQ. 
ATTORNEY AT LAW 

December 28,2005 

Re: Appeal re Application #04-0650 038-061-07 
Applicant: Aviar Trust, Zar 

Santa C m  County Planning Commission 
701 Ocean Street 
Santa Cmz, California 
95060 

Dear Members of the Coinmission, 

Introduction 

My office represents permit applicants Aviar Trust and Randy Zar regarding the 
above matter. I am writing regarding the Notice of Appeal filed by attorney Kent G. 
Washbum: who represents third party Jar1 Saal. The appeal is taken from the Zoning 
.4dministrator hearing held November 18: 2005, in which Coastal Zone and Variance 
Permit was granted for property at 2001 IvlacGregor Drive Aptos, with conditions. 

While Planning staff has decided to refund the appellant’s appeal fees and is 
apparently recommending the project be remanded back to the Zoning Administrator, we 
nonetheless write to correct some misunderstandings in Mr. Washbum’s letter and to 
make sure that the Commission has before it all the pertinent information regarding the 
property and this application. The project is currently under appeal under the provisions 
of County Code Section 18.10.330 and Mr. Washbum and Mr. Saal remain the 
appellants. 

Many of Mr. Washbum’s allegations were addressed by the letter from Kim 
Tschantz, Cypress Environmental and Land Use Planning, dated November 15,2005 
when the project was before the Zoning Administrator. I understand Mr. Tschantz’ letter 
will be attached to the staff report to your Commission regarding this appeal. However, 
since Mr. Washbum has repeated his positions and added additional allegations in his 
letter of appeal, it is necessary to provide you with this letter to provide a record of the 
real facts regarding the project. 

I 7 2  



Planning Commission 
December 20,2005 
Page 2 

Background 

Historv Of The Structure 

Contrary to Mr. Saal’s allegation, the building in question was not 95% “built 
totally without permits.” In fact, Building Permits 14?4/1594 and 3732 were issued for 
most of the footprint of the existing building in 1962 and 1967 respectively. (See Exhibir 
A). Plumbing Permit 101649 was issued in 1991 to relocate a gas line to the building 
(Exhibit B). This permit acknowledges there was a store on the parcel in 1991. 

The County Planning Department’s code inspector Kevin Fitzpatriclc determined 
that permits for 1,813 sf of the existing footprint of the building were properly issued 
after he had closely reviewed the issued permits and relevant tax assessor’s records. Mr. 
Fitzpatriclc provided his analysis and conclusions under oath during deposition taken 
June 29,2004. I provide herewith relevant portions of Mr. Fitzpatrick’s deposition taken 
last year: along with exhibits thereto. (Exhibit C, p. 20:9-13) Admittedly, the building 
looks different than it did at the time of its completion in the 1960’s, and the proposed 
usage is also different. Of course, this is the reason Mr. Zar submitted Application 04- 
0650. Nonetheless, the validity of 1,813 sf of the basic footprint of the building is not 
reasonably in dispute. 

Countv Litigation Aeainst The Propertv 

My clients Randy Zar/Aviar Trust purchased a one-half interest in the subject 
property in or about 1996. The other co-owner of the land was Mr. Brent Byard. By 
contract, Byard had complete control of the back half of the property. Prior to 1996 Mr. 
Byard remodeled the structure which included converting the rear portion of the building 
to two residential units without permits. When my clients purchased a half interest in the 
property, Byard maintained residential tenants which were solely his responsibility and 
under his exclusive control. Mr. Zar had nothing to do with those tenants. 

The County of Santa Cmz sued both Mr. Zar and Mr. Byard, for lack of building 
permits and for the unlawful maintenance of the residential units in contradiction to 
allowed uses in the “C-4“ (Service Commercial) zone district. After discovery and 
investigation by the parties, it was agreed that valid Building Permits were issued for 
most of the footprint of the building in question in 1962 m d  1967. A portion ofthe 
permitted building included a partially enclosed structure for nursery plants. The roofing 
and walls of this portion were altered without permit to enclose the structure. New non- 
permitted additions were no more than 263 square feet. Mr. Zar agreed to submit 
applications for permits for the changes to the building since 1967, and a settlement 
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agreement was signed by County which specifically recognized building permit no. 3732 
issued in 1967. 

The County’s case went to trial in August of 2004 on the issue of Mr. Byard’s 
illegal tenants (which he had refused to give up), and on Zar’s cross action against Byard 
for indemnity against expenses and any penalties incurred as a result of Byard’s tenants 
and other damages relating to his co-ownership. As a result of the judgment favoring Zar 
and County against Byard, Zar was able to remove the illegal tenancies and to gain sole 
ownership of the property. Mr. Zar is now attempting to obtain permits for the property, 
PS per the settlement agreement with County. 

Mr. Zar is in good faith in trying to bring the property into compliance, starting 
with the elimination of Mr. Byard’s illegal tenants: and applying for a project that 
contains uses allowed in the “C-4” zone district. 

The Appellants’ Concerns 

Alleged Damage To Saal Building 

In 2001, When Mr. Saal first alleged that his building may have 
suffered cracks because of work on Mr. Zar’s land, his attorney at the time was provided 
with a copy of a soils report prepared for a 1996 project on the Zar parcel and the 
subsequent inspection report showing adequate soil compaction at the top of the slope. 
Neither Mr. Saal nor his attorney took any action on his complaint and the statute of 
limitations on any such action has long passed. Mr. Saal has neverprovided any support 
for  such a claim, and it has only ever been offered as conjecture. If Mr. Saal’s complaint 
held any validity, it begs the question as to why he took no action, given that he has 
unsuccessfully sued the Zars no less than three times in the past on unrelated matters. 
Mr. Washburn was provided a copy of the August 8,2001 letter and soils report prior to 
the Zoning Ahnistrator’s hearing on November 18,2005 (Exhibit D). 

It is also important to understand that at no time during the several County 
inspections that have occurred on the property during 1996-2005 has anyone ever 
observed evidence of similar cracking to the Zar building or soil settlement problems 
under the Zar building (which is the alleged cause of the cracking at the Saal building). 
Rational logic would dictate that any structural crackmg caused by slope instability at the 
top of the Borregas Creek arroyo would not be limited to the First Alarm building 
constructed in 1992, but would also occur at the Zar building located between the First 
Alarm building and the arroyo slope. 
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Soil Placement on the Zar Parcel 

Environmental Deeradation in Borregas Creek 

The appellant fails to state what degradation problem he feels exists in Borregas 
Creek. This creek is an ephemeral stream in a naturally incised arroyo. The slope on both 
sides of this arroyo are extremely steep. Some erosional slumping has occurred on the 
slope, whch is a process that can and does occur as part of a natural process, The stream 
comdor is totally vegetated with both native and non-native species. Otherwise, it is a 
natural stream comdor without any limitations to its functioning as a wildlife habitat, 

I recipient of surface runoff and conveyance channel for flood waters. 

Contrary to Mr. Washbum’s statement, there has never been any evidence that 
structural problems with the First Alarm building have been caused by activities or 
natural processes on my client’s property. As stated previously in this letter and 
supported by research done by County staff, the vast majority of unpermitted building 
construction did not include new foundation work or manipulation of the substrate, but 
rather new walls and roofmg of a permitted partially enclosed structure. A retaining wall 
was also constructed at the top of the Borregas Creek arroyo on my client’s properry, but 
this violation was corrected during the implementation of Riparian Exception Pzrnlit 96- 
0396 (Exhibit E). All grading or related soils work that have occurred on the Zar 
property and the adjoining right-of-way in recent years was done under Riparian 
Exception 96-0396. This permit also included a de facro grading approval for the 
Sanitation District, a division of the County Public Works Department. County Code 
Section 16.20.050(k) exempts the Public Works from the need to obtain a Grading 
Permit for most grading work. 

As discussed in Mr. Tschantz’ November 15 letter, this Riparian Exception was 
approved in 1996 to allow the County Sanitation District to grade, refill and recompact a 
strip of land at the top of the arroyo on the County right-o-way and my client’s parcel to 
locate a sewer manhole that had been buried for several years. A geotechnical report was 
prepared for the project as required by the Riparian Exception and the grading work was 
inspected by the geotechnical engineer as required by conditions 6 and 1 lof the permit. 
The compaction test results (which are attached to the forementioned Tschantz letter) 
show that the excavation and refilling work was inspected by the project engineer. 
County Planning staff signed off the 1996 permit in June 1997 demonstrating that all 
requirements of that permit have been met. Now the appellant is attempting to re-open a 
permit that was finaled 8 years ago to frustrate the process on a current project unrelated 
to the previous Sanitation District project. 
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CEOA Determination 

As stated above, the appellants’ contention that 55% of the existing structure was built 
without permits is not true. Section 15301 of the California Environmental Quality Act 
Guidelines allow a Class 1 categorical exemption for a project consisting of minor 
alterations of an existing facility, including negligible expansion of use. (See Exhibit F). 
Section 15301 provides 16 examples of types of projects that fit the Class 1 exemption 
from Environmental Review. They include: 

a) 

b) 

Interior or exterior alteration involving such things as interior partitions, plumbing 
and electrical conveyances; and 
Additions to existing structures provided the addition will not result in an increase 
ofmore than 50% the floor area or 2,500 square feet, whichever is less. 

The project meets these two examples and therefore Planning staffs CEQA 
determination for a Class 1 Categorical Exemption is appropriate. The floor area of the 
entire structure is approximately 2;044 square feet. Expansion of the permitted building 
foopnnt was restricted to an approximately 263 foot addition to the rear of the building. 
The remainder of the building footprint was constructed in two phases under Building 
Permits that were issued by the County in 1562 and 1967 as discussed above. CEQA was 
enacted by the Califoniia legislature in 1970. 

Variance Findings 

Variance findings were made for this project as specified in County Code Section 
3 1.10.230. The findings made in the Zoning Administrator staff report recognize that any 
project on the subject parcel would be severely constrained due to the physical 
characteristics of the parcel. These characteristics include a undevelopable riparian 
corridor covering approximately 4,242 square feet which reduce the net developable site 
area of the parcel to about 6,212 square feet. Even when the adjoining excess right-of- 
way area is added to the site, as proposed, the net site area is only increased to 5,157 
square feet. Section 13.10.333 of the County Zoning Ordinance requires a minimum 
parcel size of 10,000 square feet for new “C-4” zoned properties. The types of uses 
allowed in the “C-4” (Service Commercial ) zone are the types of commercial uses that 
typicallyrequire large site areas such as automobile sales, kennels, boat building and 
contractor shops. Clearly, the County’s designation of the small site for “C-4” uses by 
both the Zoning Ordinance and the General PldLocal  Coastal Plan necessitates 
approval of a Variance to permit a viable “C-4“ use. The Variance approval is limited to 
allowing building encroachment into the rear yard setback. Both the findings and 
Tschantz November 15 letter explain why this encroachment will not affect surrounding 
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properties and how it generates less off-site impacts than the approved site design of the 
adjoining First Alarm property. 

Coastal Zone Findings 

The Washbum letter makes several claims regarding a second set of findings 
made to approve the project. These claims are blatantly false. Similar to the Variance 
findings, findings for the approval of a Coastal Zone Permit for this project were made 
by Planning staff in accordance with County Code Section 13.20.110. Contrary to Mr. 
Washbum’s letter, there are no residential setbacks associated with the praject. The 
project proposes only commercial uses. There is no need for a Riparian Exception as the 
project will not place development within the Bonegas Creek riparian corridor or buffer 
beyond that approved by Riparian Exception 96-0396 in 1996. The adopted site 
standards for the “C-4“ zoning district (Section 13.10.333) do not include lot coverage 
standards. The project was reviewed by Planning staff for consistency with the County’s 
Design Review Ordinance (Code Chapter 13.1 1). 

Development Permit Findines 

Similar to other claims made by the Washburn letter pertaining to findings, there 
is no substantiation provided for statements disagreeing with Development Permit 
findings made to approve the project. Planning staff made findings as required by Code 
Sections 13.10.220 and 18.10.230 to approve a Development Permit for the project. ,4s 
stated in these findings, there are no conflicts with adopted County policies and 
standards as the Washbum letter purports. The project is consistent with the Riparian 
Exception approved in 1996. As shown on the project plans 41% of the parcel will be 
retained in open space to conserve the riparian conidor. 

Conclusion 

When Mr. Zar first bought into this property it was nearly a blighted site, with 
buildings in partial decay and badly in need of repair. He has since successfully removed 
unlawful residences at his own expense and made great improvements and repairs to the 
point that the structures are now clean, modem and ready for lawful usage within the 
parameters of the current zoning. The County of Santa Cruz, in settlement of their 
litigation has encouraged the current pemut application and has agreed to recommend the 
necessary actions to allow granting of the permits. 

Mr. Saal is incorrect when he claims that the building was never permitted. To the 
contrary, it was stipulated during litigation that permits were issued for the basic 
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footprint of the vast majority of the building. Further, Mr. Saal has never, in five years, 
offered any shred of evidence that alleged damage to his building is related to the Zar 
property in any way. Granting permits for this building cannot be held to be a 
“prejudicial abuse of discretion” under any standard, and is fully supported by the facts. 

Thank you for your attention 

Exhibits: A -Building Permit 
B - Building Permit 
C -Portion of Fitzpatrick Deposition 
D -Letters To K. Washburn, R. Boroff regarding geotechnical report 

E - Riparian Exception Permit 96-0396 
F - CEQA Guidelines, Section 15301 

& inspections 
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CC R Zar 

ICIm Tschantz 
Randall Adam 
Kent Washbum 
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I I, David Y. Imai, deciare as follows: 

I am an attorney at law duly licensed to practice before all the courts of the State 1. 
of California, and am an attorney for ALVIN ZAR, Sr., TRUSTEES, RANDY ZAR, 
TRUSTEES, AVIAR REVOCABLE TRUST. 

2. I make this declaration on facts known to me personally, except as to those 
matters stated on information and belief, and as to those matters I believe them to be m e ,  

3. Attached hereto as exhibit “,4“ is a true and correct copy of Building Permits 
14744594 and 3732 issued by the County of Santa Cruz for the property in issue in 
County of Santa Cruz application number 04-0650 038-061-07. 

4. 
101649, issued in 1991 to relocate a gas line to the building in issue. 

Attached hereto as exhibit “B” is a true and correct copy of Plumbing Permit 

5 .  
County of Santa Cruz Code Compliance Officer Mr. Kevin Fitzpatrick’s deposition taken 
June 29,2004, along with exhibits thereto. 

6. 
Washburn dated Xovember 7,2005 from myself, which had enclosed a copy of an 
August 8,2001 letter to Mr. Ralph Boroff and a soils report regarding the subject 
property. 

7. 
Permit 96-0396 regarding the subject property. 

8. Attached hereto as exhibit “F” is a true and correct copy of Section 15301 of the 
California Environmental Quality Act Guidelines regarding Class 1 categorical 
exemptions for a project consisting of minor alterations of an existing facility, including 
negligible expansion of use. 

Attached hereto as exhibit “C” is a true and correct copy of relevant portions of 

Attached hereto as exhibit “D” is a true and correct copy of a letter to Mr. Kent 

Attached hereto as exhibit “E” is a true and correct copy of Riparian Exception 

I declare under penalty of perjury under th he State of California that the 
forgoing is true and correct. 

DATED: ,464 j 
Attorney for ZAmAVIAR TRUST 
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3732 COUNTY OF SANTA CRUZ 
DEPARTMENT OF PUBLIC WORKS 

R.flOM 224 

L, G. Thompson F r o n t a g e  Xd, Nr. ZSstates 
or. x > t o s  

L. G. Thimpson 19L+&Ol 
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___- 

Lsngth Width Ospfh 
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SANTA CROZ COUNTY PLANNING DEPARTMENT 
701 OCEAN STREET i SANTA CRUZ, CA - 95060 

408.425.2751 FAX 408.458.7139 

1II~SFER~~lTmllLi.~~~OME'531@ IFTHEFlRSTREOUlREDINSPE~ION ISNOTCOMPLETED'J/l~HINONEYEAR OFTHEDATEOFISSUANCE 
AfiD A 7E'IC'IREr) INZPECI lot4 !5  MADE WITHIN EACH YEAR THEREAFTER PROPERTY LINES WILL BE CHECKED AT THE FIRST INSPEC- 

DO N f f l  CoVER WALLS OR CEILINGS UNTIL THE, 

SIENK! UFi: ' . ' . ' ' '  :SrRUCT FINAL 
SHEAR , . . . 

". DO.NIIT OCCUPY BUlLLllNG UNTILTHE BELOW HAS , , "  
.BELOW INSUUL'IION HAS'BEEN INSPEC~ED AND 

' .BEENSIGNED AND IJ.TILITIES HAVE BEEN CLEARED 

RD!JGk! FLUMBING 

ROlJGli FIRE SPRK 

- , .  PREPLASTER FENCE 

BELOW IMSULNIUN HAS BEEN INSPECTED &!ID 
SIGNED OFF ., 

VIIALI.. 
CEILING - 
ROOF SERV. UPGPADE 
SiiEET ROCK GAS METER :. 

STUCCO W R E  DEMOLITION 
SCRATCH COAT 

GAS PT ou HOT c o w i  WAUS.OR CE~UNGS UNTIL THE 
.FINAL 
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TPF ' .  ' 
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Certified copy 
S U P E R I a R  CCU3.T OF' C ? . i I ? O R N I A  

vs . , 

Taken oc h e h a l f  o f  ti?e 3efer:se a t  3 i l  Eonitz Drive; 

A p t o s ,  C a l i f o r n i a ,  b e f o r e  P e l i n d a  Nunley,  CCT, $ 5 3 3 2 ,  a 

Notary P a b l i c  within anc f o r  T h e  Ccunty of  Monterey, S t a r e  

o f  C s l i f c r n i a ,  pcrsua~t t o  Nozice. 

MCBR~DE 



. . . ~ . . . ~ .  . .. 

Kevin  FL t z?a t r i c  k ,  6 / 2  / s 4 

s t c c e s .  

MR. 1NF.i: :he w i c n e s s  ?.zd a n  o p p o r t u c i t y  EC 

q u a l i f y  a n d  answer  haw h e  wi shed  wi-!en h e  a n s w e r e d  th2 

q u e s t i o n .  

MS. CCST.3: x e i l , ,  Z _ -  

EX. IMP.:: Sc - - con' :  k?.cw if y3.u wan: :3 t e s t i f y  

a r  no;, b u t  1'11 -- r l i e  q u e s t i , a r .  h a s  been asked a n d  i t ' s  

EY MX. 1Y.E-I: Q. T h e  b u i l c i n q  i t s e l f ,  a s  f z r  a s  

b u i l d i n g  pe rmi t s ,  is l e c a l  a r  1ezs: u p  t= 1813 s q u a r e  feet; 

i s  t h a t  cDrrec-,? 

A .  As o f  c h e  Gaze 9 2  t h a t  p e r x i t ,  a s  c o n s t r u z t e d  

under  permir 3 7 3 2 .  

Q. C o r r e c c .  

A. Yes. 

Q .  O k a y .  A l l  r i g n z .  And I'LL allcw ycu t o  q u z l i f j i  

::ilLs however you l i k e ,  

ghat  i s  i t  3 b G U t  t h e  b u i l d i n g  itself, othez than t h e  

residences, i s  che  coun ty  c o m p l a i n i n g  c f ?  

b u t  g i v e n   hay t h z t  -- g i v e n  tha:, 

A .  The b u i l d i n g  was c o n s t r u c t e d  u n d e r  p e r m i t  3 7 3 2  a s  

I g a r d e n  s a l e s  a r e a  a n d  d e s c r i b e d  a s  p l a s t i c  o-ver l a t h  

l ouse ,  and t h e  b u i l d i n g  ?.ow 1s 2 f u l l y  f i n i s _ e d  commercLa1 

: 2 3  end r E s L d e n t i a 1  b u i l d i n g ,  b l s c k  w a l l s .  

!: 2 4  (2. Okay. C a n  Y C U  e x p l a i n  t o  me w h a t  the d i f f e r e n c e  

20 7 



K e v i n  r : r z p a r r i c K ,  T r r i ~ i u ?  

_ _ .  a Yes. 

c .  -- a s  what  you describe w h a t ' s  permitted i s  t o  

g i - 2 ~  i t  i s  c u r r e n z l y ?  

A. Yes. I Would '30 iL by € X 2 ? l l p l f .  s 2 R  L C r f I l Z C  '9r- 

- r  Lumber on R i v e r  S t r e e t  h z s  a g a r d e n  zrez. -I you  look a t  

c h z t  szrden a r e a ,  t ? > e r e ' s  a Little a r s s  :hat  hzs z r=cf 

3ver i t  t h z r  i s  t h e  szles z z s a  and .-he r e s t  ox it is 

?:irsery a r e a  and s r ? e n h ? o ~ s e  z r2 . a .  T h z t ' s  wha-c i 

c o n s t r u c t e d  a s  a s  Aptos G a r , d e n s .  Nhat  i c  I s  new i s  a fi~ll! 

enclosed s t r u c t u r e .  

- ,  

c .  So yo)~'re saying t h . z t  t h e  permiczes square f o o t a g e  

zf 1813 s.zyars f e e t  was n o t  c o ~ p l e t e l y  enclosed zt :hat 

t i n e ?  

A. ?ha: i s  c o r r e c t .  

Q .  And whzt parts were n o t  e n c l o s e d ?  

__. a I n e e d  t c  review. 

Q. Dlezse .  

I4. T h e r e  w 2 s  4CS -- excuse  me. l h e r e  were 405 sqczre rn 

f e e t  of f n C l G s € d  o f f i c e  zrea, ~ h e r e  were 52: sq-Jare  f e e t  of  

g r e e n h o u s e  arez, and t h e r e  was 8 6 7  s q u a r e  foe.;; d e s c r i b e d  a s  

open a r e a .  

Q. I'm s o r r y .  405 s q u a r e  feet o f  o f f i c e  a z e a ?  

A. Y e s .  

9. This is at t h e  time t h a t  t h e  permi- , s  w e r e  i s s u e d ?  

A. Th?s i s  a t  t h e  t i m e  t h a t  :he p e r s i t s  were f i n a l  
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ne vi n c '1 r a r i-1 c.6, 6 / z Y u q  

A. Y e s ,  I do. 

C. EGW d i d  ycu z r r L v e  a t  t h r t  conclusion? S y r i k e  

r h a t .  Firs1 of a l l ,  weze ~ O C  r e v i e w i n g  E x h i b i t  2 ,  t h e  back  

o f  p a g e  3 t h a t  says " M i s c e l l a n e o u s  B u i 1 d i r . g  R e c o r d ? "  Were 

you r e f e r r i r - g  t o  rhis ? ~ c u ~ e ~ t  when  Y O U  made t h a t  

s t a t  erne n: ? 

7 - 
0. . - d o r . ' t  h e l i e x j s  I wzs. 

0. Gkay. what w e r e  ysu r s f e r r i n q  t o ,  if ar.yzk.ir.c? 

A. I would  have to research my n c r e s .  

Q. would YOU l i k z  t o  d o  zi->at ncw? 

.. 

.- 

MS .  C0ST.A: 30 ycv mean does he  want t o  qo back t c  

_ - .  t h e  o z z : c e  and  r e s e z r c h  i ~ ?  Because h e  does 13ok  a t  h i s  

CClTlFLlteI f i l e s  t o o .  

MR. I M A I :  Well,  I'm z s k i n g  h im if he has -- if h e  

b e l i e v e s  h e  h a s  :he r e c o r d  which he relied on ir, making 

t h a c  s t a t e m e n t  i n  his file today. I: so, - I -  ~1 q i v e  him a l l  

t h e  t ime  h e  n e e d s  L O  f i n d  i t .  

MS. COSTA: L e t  the record r e f l e c t  ti-.aLL h.e i s  

l cokLng  t h x o u g h  h i s  p i a n n i r , g  f i l e .  

(Recess  t a k e r .  ) 

THE WITNZSS: Yes i t  i s .  i t ' s  p a g e  3 c f  t h e  

a s s e s s c r ' s  r eco rds  is what  I was r e f e r r i n 9  t o  w i t h  t h a t .  

BY MR. IMP.1: 3 .  M e a n i n g  page :' G: E x h i Z i t  2 ?  

A .  Yes. 

,Q. Which says "Miscellareous Building R e c o r d " ?  





I 

it s a y s  " a r e a , "  b u t  t h e n  it s a y s  " A p p r a L s e r  Dace" above 

-,hat a n d  1r s a y s  "9/12;67." Do ycu s e e  thst? 

.&. Yes, I do. 

Q. ' Nculdn. ' :  that i n d i c a t e  r e a s o n a b l y  t h s t  -- t h a t  1k.e 

r r - 3  1189 s q u a r e  f o o t a g e  was e x i s ~ e r . t  i n  i 3 c i .  

3. if yo,: -- If yo-J divicie c5.e ccst, 2 3 1 5 ,  b y  t n e  

wit  cost of 2 . 5 0  as of 9 / l > i 6 7 ,  i c . e l i e v e  you're g3ing ro 

c3me c p  .ii:h class ~2 926. 

r -  0. 30 YOU Know ,why :?,is would  hcve beer, scz3~ched CI: 

ss  1 1 8 9  -- r2:k.e: a s  s: low<ng 1189 cncicz c h i  1365 hezcLnq 

a::d n o t  c i e s i g n a r e d  somswher? unds: t h e  ' 7 3  heacin;r 

?&. T h a t  wocla be bes: ailswerec by t h e  cocncy 

r . ,  

a s s e s s o r .  I t  a p p e a r s  that's hcw t h e y  cc i t .  

42. So if there's a chanqe  lrade at s c c e  p c i n t  down  be 

rct.',, ch.ey go back arid c P . a n ~ e  :he s q u z r e  footage f c r  all 

prior ~ a s e s s r n e n : ~ ,  ever.   hose t h z t  w e r e  cf smaller square  

f o 3 t a g e  than che s ,Jbsequent  c k z n g e ?  

rn PA . -k,at is -- 

Q. Dc yo. :<now? 

A . I t ' s  a p r o c e d u r e  of =he a s s e s s o r s .  I d o n ' t  

know. 

(;. Okay. 

A. The a s s e s s o r ' s  o f f i c e .  

Q .  G o i n g  further to t h e  risht u n d e r  c h i s  same 

corr.pc:ation s c b h e a d i n g ,  there's a l s o  a -- i: s a y s  " 1 9 7 7  
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index" for a n  assessmen; h p p a r e n t l y  made in 1976, 2nd L c  

l o c k s  l i k e  there's one :hit wzs made 2150 on t h e  far r i g h t  

i:. December of 1987. Is I: p o s s i b l e  that chose changes 

cculd have beer, made -- changes to the square  foozage cccld 

hzve been made in any of t h o s e  years a 5  well? I mean -- 
- 3 . - d o n ' t  think so becsuse :he cianqe -- z h e  change 

23m.e - - accsrJing to the cos' 2r.d :P.e u c i r  e-st, :he cnzzge 

3cc'irre-j in J a n u a r y  i973. 

G. C k a y .  Do yoc have z n  I d e a  of whez -- s t r i k e  :hat  

3o yoci h a v e  ar. ide? of where the a d c i t i o n s  to the s q u a r e  

f0o:age were made? 

- ,  A. Going to t h e  Sack of page 2 12 t h e  assesscr's 
/ 

- v - r o x d s  -- -- 

Q. 5h-huh.  Gcinc t~ t h i s  dlagrm~? 

... 0 Yes, gGino  tc :he diagrar., 1 bel:eve =he a d c l i t i o n  

excuse ne, was at t h e  t o p  o f  t h e  page where it says -- 
r2ineteen -- "1972 Adairio?.." 

Q. 1 s e e .  

A. And I believe i t  to be the t o p  recrzr,gie snd the 

right triangle. 

B. It says  -- Locks like it's "16 by i ? " ~  

A. "16 by 1 2 "  a t  t h e  t o p ,  a n d  :he triangle I'm 

- 

1 , 1  referring t o  i s  9 by 14 I aei-eve. 

Q. W i z h  a 2-and-a-half by -- at t h e  t c p  t h e z e ,  a 

l i t t l e  -- 



K.evL n F i t  z p a t  r ic k , 6 1 2  9 / 0 4 

Ckay. I want ysu tc t e ' l  m e  wirh 2 s  much c e z a i l  

a s  YOU c a n  mils ter  s ~ e c i f i c a l l y  x h z c  i t  . is  2 h a K  you ire 

a l i e c i n g  was improved upon t h i s  p r z p e r t y  from i z s  p e r m i t z e d  

state t o  i t s  c u r r e n t  s t a t e .  

A. S p e c i f i c a l l y  t h i s  2rsper:y :cent f r o a  whz: isjzs 

_ _ .  r e c ~ r z i s ,  had ~ p p r c x i ~ , a t e l y  43i s q u z r e  fse: of orrrce, z h z  

r e s t  b e i n g  g r e e n h o u s e  a n d  open  a r e a ,  t o  a t o t a l l y  ~ ~ ~ L o s e d  

what I i g o u l d  c o n s i d e r  c o m e r z i a l  b c i l c i n g .  i t  h a s  t h e  

normal  cons : ruc t ion  o f  a b , > i l d l n g  s , ~ c h  a s  w e ' r e  i n  h e r e ,  

ca r rp l e t e  r o o f  and  complete w a i l ,  flocr. 

Q. O k z y .  Roof, wzlls, f l o c r .  We know cha: t h e r e  was 

. .  . .  .. 
a': least r o o f i n g  on s3ne of the bl;::ding 2rid wa:--s and 

f l o o r  sn s z n e  of t h e  S u i l d i n g  a s  it e x i s t e d  i n  1'167, '6%. 

- XI z s k i n g  for :you t o  t e l l  me s p e c i f L c i l l y  what i-, i s  t h a t  

l s  n3: permitted as it zurrer.:;y s ~ a n c s  sf those  3 ~ h i r . g s ,  

r o o f ,  w z l l s  and  f l o c r .  

A. As che building ccrrently s ~ a n d s ,  n o t h i n g  OLC 

Lhere is permitted. 

0. Okay. I n  l i g h t  of  t h e  f a c t  t h a t  we h a v e  e v l d e n c e  

of pernits fcr ssme roof, some w a l l s ,  some f l o c r s ,  why is 

none o f  it p e r n i t T e d ?  

A .  Because itls a c h a n g e .  I t ' s  a chanoe of u s e .  

It's a char.ge o f  s t r u c t u r e .  I t ' s  a c h a n g e  o f  b ~ i l c l i n g .  

M c E R i D E  & ASS3CIATES - (831) 4 2 6- 5 7 5 7  5 1  
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K e v i n  F i t z p a t r i c k ,  6 / 2 9 / 0 4  

I 1 J t h o u g h  there r , a y  b e  scme 012 f r a n i n c ;  left over h e r e  a n d  

. h e r e ,  i t ' s  a completely new s z r u c t ' ~ r e ,  co rnz l e t e ly  

Q. Well, ir. fact the r e c o r d s  show t h a t  ii89 s q u a r e  

:2e: was p e r n i t t e d ,  c , z r r e c t ,  i n  1967, c o r r e c t ?  

A .  C o r r e c t ,  a s  c o n s r r u c t e d  t h e n .  

2 .  3: some p0ir.c :de !mow t h a t  a d c i : m n s  were rrade ~5 

1k.e p r s c e r r y ,  I ccess ir's zie nor::. e2cl of t h e  Fr3?frt:d7, 

i n  1973, corr-c:? 

?*. Thai's correct. 

Q. So the only -- a t  leas: in :e rns  cf sq',iare 

f o o t a g e ,  r h e  o ~ l y  t l i n g  t h a t ' s  different i s  t n c s e  adcifio,as 

t h a t  were nade in 19is, correc:? 
, - -  

A. In terms cf square  footaqe. 
.... '. 

Q. >-&, 
, -  eat i r e  s z r u  c t E r e 1 1 ~e ~ a i  ? 

M S .  C 3 S T A :  ,- -he c u e s t i o n  has b e e n  a s k e d  and 

ar.swered. He ~ ~ . i d  a s  i t  was c s n s t r u c r e d  b a c k  t h e n ,  i t  " a ~  

p e r n i t t e d  a s  c o n s t r u c t e d  b a c k  t h e n  and permittsd. I t ' s  an  

e n t i r e l y  diEferen; structure r i g h t  now. He's  z l r e a d y  

answered  t h a t .  

MR. I M A I :  WelL, I ' m  t r y i n q  t o  p 0 L r . C  our, t o  h im 

t k a t  i t ' s  n o t  an e n t i r e l y  d i f f e r s n :  s : r i l ~ r ~ s r e ,  t h a t  t h e r e  

were -- 
- ES. C O S T A :  - apy;rec:ate you w a n t i n g  t c :  c r y  t o  



L < . , " L I *  L L L i l a L L - C h ,  O / L Y / V L !  

P 
% .  Do you know what  t h e  dates of o w n e r s h i p  were  f o r  

K r .  O'Neill and  Mr. K i d e r o w s k i ?  

A .  I t  l o c k s  l i k e  Mr. K i d e r c w s k i  b o u c h t  i t  i n  A-gus i  

of 1978 a n d  owned i t  t h r o u g h  May cf 1.987, a n d  Mr. O'Neill 

cwned i t  f r o m  F a y  of 1 9 8 7  t k r z u g h  Novenber cf i993. 

0. O k a y .  Going back t c  E x h i b i t  2 ,  ;he s e c o n d  ?ace, 

.~ , .  . ,  _ -  f r c ~ z  o f  t h e  s e c s n d  ?age s z y s  " C o m s r c i - -  3u::cing F;eccrci" 

Z Z  ;he t o p  a n d  d e s c r l l s e s  F Z Z Z % l  3&-061-C,7. 50 !+3U 'inow hoL.1 

t h e  cizza or. t h i s  page wzs o b t z i n e d ?  

A. I don': !<now exactly. 

page  s a y s  c .  Ahe -- th? bct-,orn section o f  this m 

. ,  "Com?.JtatLorL" a s  a s u b h e a d i n g ,  a n 6  i t  says "1995s , I' a r . ~  1: 

L n d i c a t e s  &P a r e a ,  a sqilare foc r -age  a r s a  apparently of 

2,944. Go you see  that? 

A. Y e s ,  I do. 

0. 0 3  you know how t h e y  c b t a i r e d  t I i e  s q u a r e  foo-cage: 

is i t  jus r -  b y  a s k i n g  t h e  o w n e r s  c r  dLG t h e y  a c r c a l l y  

measu re  i t  o f f  o r  how? 

A .  I d c n ' t  know t h a t  a n s w e r .  

Q .  And y o u ' v e  n e v e r  a c t u a l l y  -- you  o r  anybody 

working  w i t h  Goa o n  yoi;r Fnves~igatFon, h a v e  you e v e r  

mezscred i t  o f f ,  t h e  s q u a r e  f o o t a g e  of t h e  b u i i d i n g ?  
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Kevir.  Fi----r  rick, 6/29/54 

A .  I b e l i e v e  I d i d  rneasGr2 i t  o f f .  

* .  And you c3me L O  the 2,C76? 

j . .  n I m i g h t  h a v e  c3me down t o  - -  wel.1, scmewhere 

n 

b e t w e e c  2 , 1 2 4 4  a n d  2 , 3 7 6 .  

Q .  You d o n ' t  r e r n e m k e r  ~ r a c r l y ?  

'.. ii I clcn'rr remembsz e x a c t l y .  

0. A l l  r i g h s .  Ler's d o  ::.is: I'm l o o k i n g  ai -,he 

~ 

~ d s c l ; n e n t s  whiz?. t h e  cocr . ty  ~roducs5 p;?rs'Jar.: ;o c u r  K ~ ; ~ Z ~ A ~ S T  

r f a r  ? r c d r c r _ i o n  Se: 1 i n  ~5~:s sctlor, a n 5  i s e e  rF.ai  rh.ere 

was some n o - e s ,  h a n d w r i z t e n  n o t e s  ~ r a c i u z e d  ; G  -0s .  - 5  s a y s  

7, 7 I T  

- 

i.._ at t h e  t c p .  ;I11 shcw rher. t 3  ycu. 

YS. C 3 S T A :  Which o n e s ?  

BY YE.. IMP.:: G. Dz you r scoqr . i ze  :he w: ic inz?  

PIS. COSTP.: i s  t.his when yoii x a d e  a co?y cf t h e  

code e n i o r c e r . e n t  file, you  o b c z i n e d  t n e s e ?  

MR. I M P - : :  No, I ';et t h e s e  f r o r ,  y c u .  

FS. C Z S T A :  You d i d ?  

M2. IZVIAI: Yeal-.. 

THE GiiITNSSS: I don't ~ e c o c n i z e  ir. 

B Y  ME( .  I M A I :  (1. So this  is n c t  y o u r  w r i r i n g l  

A. T h ~ t ' s  n 3 t  rr.y w r - t i n ~ ,  30. 

3 .  A R C  y o u  d o n ' t  know wno i t  m i g h t  b e ?  

A . P c s s i b l y  Dave L a u g h l i n .  

C. I ' m  ncr  g o i n g  t 3  a s k  you to specu1a:e 2s to whz: 

!<r. Lauqhlin m i g h t  b e  t h i n k i n g ,  b u t  I ' m  gc i r , g  E O  r e a d  off 



Kevin. F i c z p a c r i c k ,  5/29/C4 

71 - I  
r. . m. s o r r y .  Wc-ld YOU r e p e a t  c h a t ?  

C. Lec me p u c  it ti-,Ls way:  Permi: N u r b e r  I594 rh i ch  

is Exhibit 4, do ~ D ' J  s e e  E x n i b i t  4 b ~ h e r e  I t  s a y s  t y p e d  "5c . r  

rno li e d b II i i ding ' I  ? 

P.. Y e s .  

Q. Dc y o ~ i  u n d e r s c a n 5  that ;= x a n  t h a t  a n  existinc 

s t r u z z c r e  was r s l o c a t e d  srtc t b . e  ?~,2pex:y? 

fi. x e s ,  I do c:ndersLz;ci that. 

Q. GrJing t a c k  zc  p e z m i t  Number 3 7 3 2 ,  i-, s a y s  " e e c 

G a r d e r  Szles Area, I '  c s r z e c t ?  

A. 1 - 5 s .  

Q. Do y , s c  ; ~ n d e r s t z n d  that TO m 2 - 3  c n a t  a new i' 

s z r u c r u r e  was b e i n q  bu:lr pu r sua r* t  x t.?.is permit? 

A. Y e s .  

Q. 53 i s  it yocr  cnderstandicg ;ha: t h i s  _sermiz wo.;LC 

. _  no t  necfssari-y be l L m i ~ e d  in s 'quare  fsotage to r 4 e  

- - "  
I- - . -eaious permlt ~ u m k e r  - > Y O ?  

m A.  ~ > ~ a c  i s  c o r r e c t .  

M?. 1MP.I: Next i n  o r d e r .  

!3epositioc Exhibit 7 ,  n a r k e d  a n d  i n d e x e d . )  

BY MI?. I M A I :  Q. Next is n>~rnber 4617. T h i s  is 

c'ated 8/14/67. D o  you see  r h i s ?  

A. Y e s .  

Q. I -  s a y s  "permit t~ i n s t z l l  plastic c o v e r  o v e r  12th -L 

hG. lse  2nd  w a l k w a y . "  T h e  l a t h  h o u s e  t h s t  t:iis I s  
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EXHIBIT “D” 



Dawn, Y. IMAI, ESQ. 
ATTOFWY AT LAW 

311 BOYITA DRIvr 
AETOE. C.kI.lT’ORh?,A 
95003 

November 7,2005 

Re: 2000 MacGregor Road 

Kent G. Washburn 
&tOn~eY a? Law 
123 Jewel1 Street 
Santz Cruz, California 
95060 

Dear MI. Washbum: I 
Thank you for your letter of October 3 1 regarding your client Mr. Jar1 Saal’s 

interest in my client Randy Zar’s attempt to obtain County permits regarding 2000 
MacGregor Road. 

At the ourset, I would like to correct some misunderstandings about our telephone 
conversation which are cited in your letter. We take all allegations made against Mr. Zar 
or the propem very seriously and will deal with them appropriately. That applies to the 
charges made in your letter, just as it applied to the three prcvious lawsuits brought by 
Mr. Saal against the Zars. AI1 three of those actions ended in favor of the Zars. two by 
way ofjusgment and one which was volunrarily dismissed after Mr. Saal failed to 
produce any supporting evidmce during a site inspection. 

I mention these previous lawsuits not necessarily to suggest a “vendetta”, but for a 
number of reasons. First, as you note, we me indeed refusing your requesi for destructive 
testing on my ciient’s property. You havs not provided any evidence to support your 
claim that damage to your client’s property was due to any condition on Mr. Zar’s land. I 
cannot imagine why we should allow drilling on the land merely to indulge an 
unsupported desire by Mr. Saal to hunt for a reason to sue him again. 

More importantly, as I stated there has already been a site inspecrion of the 
properties during one of Mr. Saal‘s previous lawsuits. During that inspection MI. Saal 
first mentioned his belief that his property was damaged by subsidence of my ciient’s 
land, just as he alleges now per your lettw. I provided Mr. Saal’s then attorney Ralph 
Boroff with the County’s pennit and a. soils report regarding the work done on the 
property. Although he did no1 divulge his specific reasons, MI. Boroff dismissed the 



K. Washbun 
November 7;  2005 

. . .  ................ - .... 
c_ P...2-,. .... . . . . . . . . . . . . . . . . . . .  ...... ... -. ...... 

complaint and did not reSle to include lack of subjacent support or damage to Saal’s 
property. I include herewith a letter dated August 3,2001 from me to Mr. Boroff in 
which these issues are discussed and a copy of the dismissal dated October 15, 2001. .4s 
you hour :  there is a three year statute of limitations for damage to realty under CCP sec. 
3 88. Thusi not only is there no evidence justif4ing your request to drill on my client’s 
land, your client would have no legal claim even if there were. Although he had full 
howiedge of any potential claim by at leas: Augusr of2001, Mr. Saai has chosen not to 
act until now, when Mi. Zar is attempring to clear permits on his property more tinan four 
years iaxer. 

Some of your other claims regarding illegal dwellings and zoning violations 
apTea- to be based on activitks by the former co-owner of the building, Brent Byard. 
N. Byard had contractual rights to half of the properry and did indeed mainrain 
unpermitted tenants for a period. We sued him for indemnity against the County’s suit 
and foI other matters regarding his ownership. We prevailed at trial last summer and as a 
result were able to remove Mr. Byard fron- the properr); and exringuish h s  ownership. 
No residences have been mainrained since then, and to my knowledge the County has 
had no any ~rther complaint about that. By removing Mr. Byard and his tenants and by 
Sling for permits at his great expense, Mr. Zar is attempnng to bring the property-hto 
compliance. Conversely, I cannot see how Mr. SaaI’s intervention here helps to resolve 
any of the issues cited in your letter, 

As I told you in our phone conversation, it is my practice to atiempt informal 
resolution of any issues before a matter is forced into litigation. I believe such a policy is 
good for the ciient, and good for OUT small community in general. I sincerely hope that 
this matter does not become a ‘Tbloodbath”, as you stated, but I do believe that m. Zar is 
on solid legal footing to defend this matter should legal action be tzken. I ask that you 
assist me in avoiding another needless, time consuming and expensive litigation and 
contact me with suggestions as to how Mr. Saal’s concerns might be assuaged in good 
faith outside of the court. 

Thank you for y o u  professional courtesy and cooperation. 
;’ 

DYLWQ 
Enc. u s m i s s a l  
CC: R.Za.; K. Tschmtz 
05110zcw 



AITOFGYZY AT LAW 

311 EONITADRNG 
APTOS, CALFORNIA 
9m3 

Auglesi 3,2001 

Dear Mr. Boroff: 

This Ietrer will memorialize my understanding ofthe issues in this case, based on 
statements and obsewatioas made at ths sire inspeciion on htr. Sml‘s an2 my client’s 
properties yesterday. 

Tne First Amended Complaint alleges under the cause of action for ‘ W ~ s m c e ” ,  
paragraph 9, that sewage is being discharged onto p!3intifFs property. Mr. saa! w2s 
unable to show us where this condition existe4 and specifically renacted this dlegation at 
the inspection yesterday. By my understimding, this charge is no longer operarive. 

Tns cause of action for “Trespass” alleges at psragziph 21 that “outbddi@’ 
were c o m c t e d  on p1aintifYs land without consent. M. S a l  an2 -W. Byad 
acknowledged that the building in questian was improved, and has becn used exclusiveiy 
by Mr. Byard with Mr. Saal’s permission which was given somg time ago. Mr. Saal 
claims that permission had been revoked. This issue is solely betJiiePn Mr. Byud and - ~ .  
Saal. Any oral or written comact regarding MI. Byard‘s use of b&. Saal’s iand has 
nothing to do with my clients. . . .  

. .  

MI. Saa!’.~ idennfisatior of the “exposed electricel co.;idiiioEs” consisred ofrhe 
, . . extension cord running from the main building to the ourbuiiding described above, md is 

~. solely Mr. Byard’s responsibi!ity. Mr. Szal ais0 claimed that the power h e s  rming to 
the main bui!ding are a danger to his building. However, these iines predate the 
construction of Mr Saal’s bui id iq  and therefore, as you h o w ,  cannot constitute a 
nuisance by law. . .  



Ralph W. Boroff, Esq. 
Augtst 03,2001 
Page 2 of 3 

Tkr: vas no identification of my problematic ”natural gas lines”, as described ai 
paragraph 8 of the F.4G. 

Mr. Saal‘s chief complain: against my c!ier\:s appezs to be that the riparim lateral 
sqiport provided by fill created by  in^ clients has somehow caiisea set t r ig  on his 
proper”j, leadirig IO c.racb and IweIing problems in his building. As you know, this 
compiaint is not a!i@ io kt complain: or ai€ F.4C myhere,  mj was coqietely 
xiheard ofby me until yesmday. 

It is difficult for me to conprehend how providing suppo;? :o ~e ri2cim s e e  
couId have caused soil movmerz on your client’s propem, which does not even abut fie 
filled axe% but is ;inslead separated and buttressed by my client’s land. Noneheless, in &e 
spirit of inforind resolutiol! of&se mtlers, I have agreed to provide ts you with copies 
.ofpermi?s whish were obtained from the County wher, the ripaiiarL fill was done, along 
with a soils rep&. You have agreed to provide to me any doclimenution rzga.dinE - #e 
suit filed by Mr. S a d  againsx Reber ConsrmGtion, in which settling and soii movement 
w a  appareniIy m issue. 

In dl hone@, and with as much objectivity as I cm muster, I see absolutei>F 
nothing here which might constitcte 8 viable claki against the Zars. indeed, it is clear 
wt Some of the d a h s  made in the FAC were made withmt the reqiisite good faifi 
belief in their validity. I refer you to Code of Civil Procedure section 128.7 (b), which 
requires hat, by siging a cornpIaig< an anorney i5 certi$inE to &e c o w  that ‘‘his 
&,oations mnd othz facrud contentiom are wmmted Gn the et.idence”(CCP sec. 
128.7(b)(4)); and “are not being presented primarily for an h p r o p ~ r  purpose, such as to 
harass or to cause unnecessarq. delay“ (CCP S ~ C .  128.7fb)( I)). Ii has already been , ,  

admitted *a’; at least 2s to the d a h  of ’sewage dischzrge’, the r”ormsr mle has been 
violated. Based on my understanding of the history SetLveeri the parties, I suspea tha; the 
latter rule has been vioiated as well. 

. ; 

With that in mind, I would advise that YOU look c!osely at whether you will pursue 
this nsw claim t b l  the iandfiil caused soil mOV*%er;t ori your clieot’s 1and. Resolving 
.a claim would be extremely costiy, kvolving expert whess  rzsearch and testbony on 
both sides. Mr. Saa! xinirfedly based his claim solely on an undocumented ofY-hand 
remark made by a.n txperi in the Reber case? with no indication that it was other than pure 
flippat specularion. Since my cliets have never consented to my expert inspection of 
fiat 

. .  

during tfir Rebcr matter, I swpest that i; was precisely that. 



Raiph W. Boroff, Esq. 
Aupsz C3,lOOl 
?age 3 of3  

Moreover, dven that M. S a d  was apparently aware of kiis claim against n y  
clients during the pendency of the Reber litigation, the question must be asksd why they 
were not joined in that action under CCP section %%(a), and MThethei they are properjy 
parties to a wholly new action. Viiithour having done txtewive resex& as ofyeL i: cm 
&& of numerous reasons why b y  are not, including the rule against double reccvery 
m d  tf?e requirement for compulsory joinde: under C2P T89, abovc, m,ong o&ers. 

Fi?al!y, shcc WE were shown nothing ai the inspatCtion which could p3ssibb 
constimce a "tresp2ss" or 2 ''nuisaxe'' as to the interests of  OS %'arehouse, I nust 
concluue that the same analysis znd observations made above apply equally to the? 
claims; Indeed, since -*-ptos W~arehouce's propem is separated from my client's propee 
by the'SaaI prsperry: I fail to see how any ofthe dlegatioos could possibiy be valid af to 
them. 

At t h i s  point, we m happy to allow you to review our documens and would dlou 
dismissal of the Zars and Aviar Trust from rhe c o r n p l m ~  Wirhoui penalv, Unfortunately, 
I have seen nothing that would dissuade me from %.king sanctions should we be forced 
to reqond to rhe FAC and hcur costs litigating tihe matter. ?lopefull>, WE can resolve 
these isszes summ~ely, and wi-&out undue delay. 

Thank you fcr yo= ariticipated courtesy and cooperation. 

DE:% 
C C  mo? z;a 
010803rb.aoc 



8 .  a. Atttthe? or party without aitorney notiried on (owe:: 
0. Attsme? 3: paw Withoe attorney not noMed. Ftiing pamy faiiee TO provide 
0 6 COPY to confom means to return confornee copy 



DAWD Y. I m ,  ESQ. 
ATTORNES AT LAW 

311 BONITADRIVti 
APTOS, CALIFORNIA 
95003 

AugWt 8,2001 

Re: Aptos Warehouse Compla, et. aL t‘. Zar, Aviar Trust 
Santu C r c  County Superior Civil iVo. 140 751 

Raiph Vi. Boroff, Esq. 
Boroff: Sensen; Klek & Smi th  
55  Ever Street Suite 130 
Smta Cruz: California 
95060 

Dear Mr. Boroff 

Per our discussion, and my letcer of ilu-mt 3: enclosed you wiU liind copies of : 

1 j. Pennit issued by the Counv of Santa Cruz regarding the constnction 
and development of suppofl for the riparia corridor abutting my clients’ property; 

2). Soils repor; from Reynolds Associates indicating their opiriigrL fiat -&e 
slope reconsuuction is “adequately compacred:’. 

We note fhar we are not in any way obiigated to “disprove” your case. We are 
pmvidirg these materiak as a comesy; in the hope thaT you will strondv * i  consider them 
before deciding to proced with Mr. Sad‘s allegation against the Zars regarding settling 
and compaction on his property. 

I ask that you lchdly respond to this, and my August 3 letter prior to August 3 1, 
which is the date now ser for OUT response 10 your fxst amended complaint. 

Thank you for your continuing courtesy. 

cYI:wp 
Enc. 
cc: Randy zar 
01 080grb.doc 



962234-561-66 
27 May 1097 

Mr. Randy Z a r  
P.C. Box 1262 
Apt3s.  CP. 95001 

S u b j e c t :  COMPACTION TEST RESULTS 
P e r m f t  No. 96-0395, ResidencE, Mcbegor Drive 
Santa Cruz County, California 

Dear M Y .  Zar: 

P.s requested, we nave observed the bsse keyway and have conducted 
testing services for the rough grading cf the s lope  reconstruction on 
t h e  subject site. 

FiE1.d moisturejdensity tests were compared as a percentage of relative 
compactive effort to the laboratory tests performed upon t h e  potentizl 
fill and native so i l s  in accordance with test procedure ASTM #01557-78. 
The results of the laboratory compaction curves and field in-place 
moisture/density tests are shown on t h e  enclosed Tables I and I I .  In 
addition, tne relative compactive eifor: is shown 2s a percentage of 
each o f  the f i e id  tests. 

It i s  our opinion tnat t h e  s lope  reconstruction has Seen adequately 
compacted and is completed. It shotild be noted rhat compaction testina 
assaciated with the finisned driveway and parking arez, and observation 
or testing associated with t h e  new retaining wall construction was 
outside the scope of the services provided by our oSfice. 

Should you have any further questions, piease contact this office. 

JRS: j s  
C o p i e s :  4 to Mr. Randy Zahr 

Very truly yours, 

805 Ea& Lake Avenue. Watsonvilie. CP. 95076 4 (408) 722-5271 Fax mfl! 7??.17w 
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PLANNING DEPARTMENT C O U N T Y  a F  § A N T I :  C R U Z  

GOVERNI”.ENTAL CENTER 70i X E A N  STREET 4C3M 4DO SANTA CRUZ, CALI7ORNIA 95060 
(408) 4%-2580 FAX (4oaj  454-2131 700 ( 4 M j  454-2125 

June 28, 1996 

fieoartment o f  Public Works 
701 Ocean St. 
Santa Cruz, CA ?5060 
ATTN: JEFF NIL? 

SUBJECT: RIPARIAN EXCEPTION PERMIT -- LEWEL I11 
PROJECT: APII‘: 038-061-07 APPLICATION: 96-0396 

PROJECT DESCRIPTION: Proposal t o  remove f i l l  and an unpermitted re ta ining 
wall from the r ipar ian  cor r idor  t o  resalve a code violat ion by p r i v a t e  prop- 
e r ty  and t o  grade and f i l l  appmximately 50 cubic yards and cons t ruc t  a 3 
foot h i g h  re ta ining wall t o  c r ea t e  an access road t o  loca te  and r a i s e  an 
exis t ing sewer manhole cover. 

LOCATIOM: 
f e e t  west of Estates Drive a t  14992 McGregor. 

Your application has been rwiewed as follows: 
ferences with Planning, Code Compliance and Sani ta t ion D i s t r i c t  S t a f f .  

Analysis and Discussion: 

The property owner placed addit ional f i l l  and constructed a retaining wall 
within the buffer and i n t o  t h e  corridor of  an arroyo t o  c r ea t e  a level park- 
ing area. 
Riparian Violation. An ex ts t ing  sewer l i n e  r an  underneath the f i l l  a t  an 
undetermined loca t ion .  
t o  age and because the manhole had been bur ied  under f i l l  f o r  a s ign i f i can t  
number of years. The Sani ta t ion D i s t r i c t  needs t o  loca te  the  manhole in 
order t o  maintain the sewer l i n e  which current ly  i s  p a r t i a l l y  clogged in t he  
v i c i n i t y  of McGregor Drive. The property owners’ contractor w i l l  remove the 
unpermitted f i l l  and f a i l ed  re ta in ing  wall and excavate the  h i s t o r i c  Fi71 t o  
locate  the manhole cover under  t he  supervision and direct ion of Sani ta t ion 
Di s t r i c t  S t a f f .  Al l  new encroachments into the corr idor  will  be removed and  
the m a  restored t o  i t s  h i s t o r i c  condition,  which will consis t  of an access 
road a t  approximately il% grade and a ra ised manhole cover. All f i l l  place- 
ment will be directed and t e s t ed  by a s o i l  engineer. 

Requires a Riparian Exception. 

Property located on the s o u t h  s ide o f  McGregor Drive about 200 

Several s i t e  v i s i t s  and con- 

The work was subsequently red-tagged by Code Compliance f o r  i 

The exact locat ion and manhole access was unknown due 

Findings t o  approve t h i s  Riparian Exception have been made accordfng t o  Coun- 
t y  Code Section 16.30.060. The f indings are  attached. 
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PROJECT: APN 038-06197 APPLICATION: 96-0396 I 

Recu i red tonditi ons: 

1. 

2 .  

3 .  

4. 

5. 

6.  

7 .  

8. 

si. 

Prior to exercising any rights granted by this permit including, without 
limitation, any construction or site disturbance, the applicant/owner 
shz i l  sign,  date and return to the Planning Gepartment one copy of the 
approval t a  indicate acceptance ana agreement with the conditions there- 
o f .  

Responsible party shal? contact Environmental Planning (454-3168) prior 
to s i t e  disturbance. 

Tie retaining wall and uncontroiled fill s h a i i  be removed from the ri- 
parian corridor anc buffer areas ana disposed 05 Et an approved s i te .  

A l l  work shall conionn to the plans marked Exhibit A .  
wall shall not exceed 3 f e e t  in height ilnicss a building permit i s  ob- 
tained. Walls over 4 f e e t  are not permitted unless a variation for t h i s  
Riparian Exception is obtained. 

Tne new retaining 

A l l  work shall be completed under the direction of Sanftation Diszrict 
S t a f f .  

All f i l l  placement shall be under the direction of the project s o i l  
engineer. ine project soils engineer shall test compaction for all ii;l 
and submit compaction t e s t  reports to Environmental Planning - attention 
Caihl een Carr. 

A sediment barrier shall be in place at a13 times between the arroyo ana 
site grading. 

Erosion control measures m u s t  be in place at all times during construc- 
tion. 
erosion and siltation in the watercourse. 

,411 slough and spoils shz:l be removed from the corridor. 

-. 

. .  

All disturbed soils shail De seeded and mulched to prevent soil 

10. 

11. 

A i l  works prohibited betwegn October 15 and April 15.  

A site inspection i s  required prior to Final Planning Department approv- 
al 07 the proposed work; notify Environmental Planning at 454-3168 upon 
project completion for final inspection and clearance-. 

In the event that Future County inspections o f  the subject property 
disclose noncompliance w i t h  any conditions OF this Approval or any vio- 
lation o f  the County Code, the owner shall pay to the County the full 
cost of such County inspections,. including any iollow-up inspections 
and/or necessary enforcement actions, up to 2nd including permit revoca- 
Lion. 

This permit shall expire one year aftclr' appro?ral on June 28,  105.7. 

i?. 

*. 

13. 
. .. 



RIPARIAK E X C E P T I O N  F I N D I N G S  

1. 

2 .  

3. 

4 .  

5 .  

THAT THERE ARE S P E C I A L  CIRCUMSTANCES OF. C O N D I T I O N S  AFFECT!NG THE P R O P E R-  
TY. 

An existing Sewer line lies within the riparian corridor at this site. 
The manhoie has been covered by f i l l  predating the riparian ordinance. 

THAT THE EXCEPTION IS NECESSARY F3R THE PROPER D E S I G N  AND FUNCTiON OF 
SOME PERMITTED OR EXISTING A C T I V I T Y  ON THE PROPERTY;  

The remova: of the f i l ?  over the manhole and reconstruction of  9 service 
road is necessary to service and mairitain the sewer line. 

THAT THE GRANTING OF THE E X C E P T I O N  WILL NOT B E  DETRIMENTAL TO T-iE P U G L I C  
IIELFARE OR INJURIOUS TO OTHER PROPERTY DOWNSTREAM OR IN T H E  AREA IN 
WICH THE P R O J E C T  IS LOCATED; 

The Granting of t n i s  exception will ne beneficial to downstream proper- 
xies in that a problemztic sewer system can be m;intained avoiding a 
prjrential sewage spill. 

T H A T  T H E  GRANTING OF TiE E X C E P T I O N ,  IN THE COASTAL ZONE,  W I L L  N 3 T  REDUCE 
OR ADVERSELY IMPACT THE R I P A R I A N  CORRIDOR, AND T H E E  IS NO FEASIBLE LESS 
ENVIRONMENTALLY DAMACING ALTERNATIVE:  AND 

The granting o f  this exception will not reduce the corridor in that the 
sewer line is pre-existing and the former access road has besn observed 
by historic iiiiinp and that 2 violation that is damaging the corridor 
wi 11 be resolved. 

THAT THE GRANTING OF TdE E X C E P T i O N  IS IN ACCORDANCE WITH THE PURPOSE OF 
THIS CHAPTER, AND WISH T i i E  O B J E C T I V E S  O F  T H E  GENEPAL PLAN AND ELEMENTS 
T H E W I F ,  AND THE LOCAL COASTAL PROGRAM LAND USE PLAN. 

The granting of this exception i s  in accordance with the purpose o f  
Chapter 16.30 and the objectives o f  the General Plan and local coastal 
program in that the exception i s  necessary for hfaltn and safety l o  
maintain an existing sewer lint! in the corridor. 

. . -- 

it 9 
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1 ,- SUBJECT: RIPARIAN dCEPTION PERMIT - -  LEVEL 111 - 

PROJECT: APN 038-061-07 APPLiCATION: 96-0396 

Staff Recommendation: 

The Environmental P1 anning Principal Planner has acted on your application 2s 
f 01 1 ows : 

XXX APPROVED (IF NOT APPEALED.) 

- DENiED for the Toilowing reasons: 

TI.1IS PERMIT WiLL EXPIRE 3NE YEAR FROM THE DfiTiE OF ISSUANCE. 

If you have any questions, please contact Cathleen C a m  454-3168. 

Sincerely, 

RACHEL LATHER 
Principal Planner/Senior Civil Engineer 
Environmental Planning Section 

Cathleen Carr Datk ' 
Resource PI anner 

By signing.this permit below, the owne: agrees to accept responsibiljty for 
payment o f  the County's cost f o r  inspections and all. other action related to 
noncompliance with the permit conditions. 
the absence o f  the owner's signature below. 

This permit is nu71 and void in 

..' J 

Sigr 

cc: Cod. Compliance 
Randy Zar 

APPEALS 

in accordance with Section 18.10.320 of the Santa Cruz County Code, t h e  ap- 
plicant may appeal an action or decision taken under the provisions o f  such 
County Code. Appeals o f  decisions o f  the Principal Planner of  Environmental 
Planning on your application are made to the Planning Director. All appeals 
shall be made in writing and shall state the nature of the application and 
the basis upon which the decision is considered to be in error. Appeals must 
be made not later than ten (IO) working days following the date of the action 
from which the appeal is being taken. 



EXHIBIT “E” 
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P LF\NN ING DEPARTMENT ’ C O U N T Y  C F  S b N T A  C R h i Z  

GOVERNMENTAL CENTER 7c: OCEAN STREET won 400 SANTA CRUZ, CALIFGRN:: m f i o  
(4061 454-2580 FRY (408) 4%-2131 TDD i4D8) 454-2122 

June 28, IF96 

Deoartment o f  Dubl ic  No-ks 
701 Ocean St. 
S a n t a  C r u ? ,  CA 0506C 
fiTTN: JEFF Ir)!~i 

SUBJECT: RIPARIAN EXCEPTION PERM:? - -  LEVEL I11 
PROJECT: APN: 038-061-07 APPLICATION: 96-CI306 

PROJECT DESCRIPTION: 
w a i l  from the  r ipar ian  cor r idor  ‘co resolve a code v i o l a t i o n  by p r i v a t e  prop- 
e r t y  and t o  grade and fil? approximately 50 cub ic  ya rds  and c o n s t r u c t  a 3 
f o o t  high re ta in ing  wall t o  c r ea t e  an access road t o  i o c a t e  and r a i s e  an 
e x i s t i n g  sewer manhole cover. 

LOCATION: 
f e e t  west  of Estates  Drive a t  14992 PicGregor. 

Vour app i i ca t ion  has been reviewed as follow:: Severa l  s i t e  v i s i t s  and con- 
I e r e n c e s  w i t h  Pianning, Code Compl iance and S a n i t a t i o n  Diszrict Szzff. 

Ana!vsis and Discussion: 

ThE pi-operty owner placed addit ional  511 and cons t ruc ted  a r e t a i n i n g  m i ?  
w i t h i n  the buffer and in to  t h e  cor r idor  o f  an ar royo t o  c r e a t e  a l e v e l  park- 
i n g  a r e a .  
R i p a r i a n  Viola t ion .  
undetermined loca t ion .  
tc. age  and because t h e  manhole had been buried under f i l l  f o r  a s i g n i f i c a n t  
number of years .  
o r d e r  t o  maintain tne  sewer l i n e  which cu r ren t ly  i s  p a r t i a l l y  cloaged in t h e  
v i c i n i t y  of IkGregor Drive. The prooerty owners’ c o n t r a c t o r  will remove t h e  
unpermi t ted  f i l l  and f a i , i ed  r e t a in ing  wall and excavate  the h i s t o r i c  f i l l  t o  
l o c a t e  t h e  manhole cover under t h e  supervision and d i r e c t i o n  of S a n i t a t i o n  
D i s t r i c t  S t a f f .  All new encroachments in to  t h e  c o r r i d o r  w i l l  be removed and 
the a r e a  restored t o  i x  h i s t o r i c  condit ion,  which w i i i  c o n s i s t  o f  an access 
road  a t  approximately 11% grade and a raised manhole cover .  All f i l l  p l ace-  
ment w i l l  be d i r ec t ed  and t e s t ed  by a so i l  engineer .  

F ind ings  t o  approve t h i s  Riparian Exception have besn made according t o  Coun-  
t y  Code Sect ion 16.30.00‘0. The f indings  a re  a t t a c h e d .  

Proposal t o  remove f i l l  and an unpermitted r e t a i n i n g  

Requires a Riparian Exception. 

Property lozated on t h e  south s ide  o f  McGregor Drive about  200 

= 

The work was subsequently red-tagged by Code Compliance f o r  a 
An existing sewer l i n e  ran underneath t h e  f i l l  a t  an 

The Sanitatior! Diz-Lrict needs t~ l o c a t e  t h e  manhole i n  

The exact loca t ion  and manhole access  wzs unknown due 



.*JUJECl : KIPARiAN E X X P T I O N  PERMIT - -  LEVEL I11 
PROJECT:  A W  C36-061-07 ADP-ICATION: 96-C39ii 

1. 

7 
L. 

3 - _  
Y .  

E 
-I . 

6 .  

7 
i .  

E .  

5 .  

10.  

i!. 

12.  

12,. 

P r i o r  t o  exercis ing any rights granted by t h i s  permit  i n c l u d i n g ,  wi thout  
1 imi t a t ion ,  any construct ion or s i t e  d i s tu rbance ,  t h e  appl icant /owner  
s i ;a l l  s i g n ,  date  a n d  rsturn t o  t h f  Planning Deparment  one COPY o f  t h e  
approval t o  indicate  acceptance and agreement wirh t h e  c o n d i t i o n s  t h e r e -  
0:. 

Responsible party sha l l  cor:tact Environnentcl Planning (454-3168) pr ior  
t o  s i t e  dis turhance.  

The r e t a i n i n s  wa;? and uncontrolled f i ; l  snai l  be removed f rom t h e  r i -  
o a r i a n  cor r ido r  and b u f f e r  areas and dispcsed o f  a t  an approved s i t e .  

A;1 work sha l l  conform t o  the plans marked Exhib i t  A .  
wall sha l l  not excsed 3 feet in ,  height unless a bui ld ing  pernit i s  ob- 
t a i n e d .  Walls over 4 feet  are  n o t  permitted unless a v a r i a t i o n  f o r  t h i s  
Riparian Exception is obtained. 

The new r e t a i n i n g  

All work sha l l  be completed under tne d i r e c t i o n  o f  S a c i t a t i o n  D i s t r i c t  
S t a f f ,  

R l ?  f i l l  placement s h a l l  be under t h e  d i r e c t i o n  o f  t h e  p r o j e c t  s o i l  
engineer .  The p rc j ec i  soils ensineer sha i l  t e s t  compacrion f o r  a i l  f i l l  
ana submit  compaction t es t  r epor t s  t o  Environments? Planning - a t t e n t i o n  
Cathi  enn Carr. 

P. sediment b a r r i e r  shal l  be in place a t  a l l  times between t h e  a r royo  and 
sit" grading.  

Erosion control  measures must be i n  place a i  a l l  t imes du r ing  c a n s t r u c -  
t i o n .  
e ros ion  and z j l za t ion  i n  t h e  watercourse. 

All siougn and spoi l s  shc l l  bz removed from t h e  c o r r i d o r .  

All warks prohibited between October i 5  anti k p r i l  15  

A. s i t e  inspect ion i s  required p r i o r  t o  f i n a l  Planning Depar3nent approv- 
3.1 of the proposed work: not i fy  Envixnmental P l a n n i n g  a t  4,544168 upon 
project completion f o r  f i n a l  inspection and c i ea rance .  

i n  the went t h a t  future County  inspect ions o f  t h e  s u b j e c t  p r o p e r t y  
d i s c l o s e  noncompliance w i t h  any condit ions o f  t h i s  Approvzl o r  any  v i o -  
' la t ion o f  t h e  CounIy Code, the owner ;hail pay t o  t h e  County the f u l ;  
COST o f  such County inspec t ions ,  including any iolioui-up inspecxioris 
and/or necessary enforcement ac t ions ,  up  t o  anti including permi t  rzvoce- 
t i o n .  

T h i s  permit :hall e x p i r f  fine year  a f t e r  approva i  on june 22: 1957. 

All dis turbed s c i l s  shall be seeded and  muicned t u  p r e v e n t  s o i ?  



,'-&~B;EcT: R I P A R I A N  EXCEPTION PERMIT - -  LEVEL I:I 
P z O j E C T :  APN C38-061-07 P P P I  I CAT1 ON : 96 - 0 395 

R I P A R I A N  E X C E P T i O N  FINDINGS 

1 .  

7 _ .  

- 
I. 

4. 

I .  

T I -  I H ~  ~ THERE ARE S P E C I A L  CIRCUF!STANCES OR C O N D I T I O N S  A'FECT;NG T H E  P R D P E R -  
T ' i .  

An e x i s t i n g  sewer l i n e  l i e s  w i t h i n  t h e  r ipa r i an  corridor st t h i s  s i t e .  
The manhole hzs been covered by f i l l  predaTing T h e  r i p a r i z n  ord inance .  

THAT T H E  E X C E P T I O N  IS  NSCESSARY FOR T H E  PROPER DESIGN AND FUNCTiON OF 
SOME P i R M i T T E D  OR E X I S T I N G  A C T I V I T Y  ON THE PROPEF.TY; 

T h e  removal of the f i i l  over t h e  mannole and r s ronsTruct ion  a i  t s e r v i c e  
rcac i s  necessary t o  s e r v i c e  and n t i i l t a i n  rhe sewer l i n E .  

THAT T H E  G R A N T I N G  OF THE EXCEPTION W i L L  NOT BE DETRIMENTAL TG THE PUBLIC 
W E L A R E  OF, I N J U R I O U S  T O  OTHER PROPERTY D3WNSTREAM OR IN TiiE AREA. IN 
WHICFi THE P R O J E C T  IS LOCBTED: 

Tne g r a n t i n g  of t h i s  exception will  be beneficia! t o  downstream proper- 
t i e s  in  thzx a probleniatic sewer system can be maintained a v o i d i n c ;  z 
p o t e n t i a l  sewage s p i l l .  

THAT T H E  G R A N T I N G  OF T H E  E X C E P T I O N ,  IN T H E  LOASYAL ZONE. W I L L  NOT REDUCE 
OK A D V E R S E L Y  IMPACT THE R I P A R I A N  CORRIDOR,  AND THERE IS  NO FEP.SIBLE L E S S  
ENVIRONMENTALLY DAMAGING A L T E R N A T I V E ;  AND 
- ihe g r a n t i n g  o f  t h i s  exception will n o t  reduce .ihe c o r r i d o r  i n  t h a t  t h e  
sewer 1 i ne  i s  o re -ex j s t ing  and t n e  former ac:ess road has bsen observed 
by h i s t o r i r  f i ! l i n a  and t h a t  a v io la t ion  t h a t  i s  damaging t n e  c o r r i d o r  
w i l l  be r e so lved .  

THA- THE G R A N T I N G  OF T H E  EXCEPTION IS IN ACCORDANCE WTTH T H E  PURDOSE O F  
THIS CHAPTER, AND WITH T H E  OEJEfTIVES OF THE GENERAL P-AN AND E-EMENTS 
TtiEREOF, f iND T H E  LOCAL COASTAL DROZRAM 'LAND USE PLAN. 

T ~ E  g r a n t i n g  of this exception i s  i n  accortiance w i i h  t h e  purpose rjf 

Chapter 16 .30  and the  objectives of t h e  General P i a n  and iDCai coas t a l  
program i n  t h a t  t h e  exception i s  necessary f o r  healti: and  s a f e t y  to 
mainta in  an e x i s t i n s  sewer l i n e  i n  the  corridor. 



SUBJECY. RIPARIAN EXCEPTIDN PERMIT - -  LEVEL ::I 
PROJECT: APN 03E-061-07 APPLICkTION: 96-0396 

3.- 

S t a f f  Recommendation: 

The Environmental Planning Principal  Pianner has a c h d  on your a p p i i c a t i o n  as 
f 01 i ows : 

XXY. APPROVED ( I F  NOT A P P E A L E D . )  

- DENIED for the  i o ? ? o w i n c  reasons: 

THIS PERMIT H I L L  EXPIRE ONE Y E A R  FROM THE DATE OF ISSUANCE. 

11 you have any q u e s t i o r s ,  piease contact  Catblle.-n Carr 454-3168 7r 

S i  ncereiy? 

RACHEL LATHER 
Principzl  P i  anner/Sen i o r  Civi 1 Engi  nee? 
Environmental Planning Sect ion  

Resource Planner 

By s i g n i n g , t h i s  permit below, the  owner agrees t o  accept  r e s p o n s i b i l i t y  for  
payment o f  .the County's COST for inspect ions and a l l  o t h e r  a c t i o n  r e l a t e d  to 
noncompliance w i t h  t h e  permit condit ions.  This permit i s  r i l l  and void i n  
the absence o f  t h e  owner's s igr iaturf  below. 

cc: Code Compl iance 
Randy Zar 

APPSALS 

i n  aczordance with Sect ion 18.10.320 o f  the  Santa C n z  County Code, t he  ap- 
p l i c a n t  may appeel an acLion or dec is ion  taken under t h e  p rov i s ions  of such 
County Code. 
P1 annina on your appl  i c a t i o n  are  made t o  t h e  P i  a n n i n g  Di r e c t o r .  A1 1 appeal  s 
sha l l  be made i n  w r i t i n g  and sha i l  s t a t e  t h e  nature o f  t h e  a p p l i c a t i o n  and 
t h e  b a s i s  upon which t n e  dec is ion  i s  conzidered t o  be i n  e r r o r .  Appeals must  
be made n o t  la ter  than ten ( 1 0 )  working days Following t h e  d a t e  of t h e  a c t i o n  
from w h i c h  t h e  appe;.l i s  b c i n g  t aken .  

Appeals o f  decis ions  o f  t h e  Principal Planner o f  Environmental 
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14 CCRs 15301 

Cal. Admin. Code tit. 14, s 15301 

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 

TITLE 14 NATUi7AL RESOURCES 

DIVISION 6 RESOURCES AGENCY 

CHAPTER 3 GUTDELmTS FOR IMPLEMENTATION OF THE CALIFOKNLA 
ENVIROXMENT AL 

QUALITY ACT 

ARTJCLE 19 CATEGORICAL EXEMPTIONS 

T h ~ s  database is current through 12/09/2005, Register 2005, Xo 49 

s 15301. Existing Facilities. 

Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or minor 
alteration of existing public or private structures, facilities, mechanical equipment, or 
topographical features, involving negligible or no expansion of use beyond that existing at the 
time of the lead agency's determination. The types of "existing facilities" itemized below are not 
intended to be all-inclusive of the types of projects which might fall within Class 1. The key 
consideration is whether the project involves negligible or no expansion of an existing use. 

Examples include but are not limited to: 

(a) Interior or exterior alterations involving such thngs as interior partitions, plumbing, and 
electrical conveyances; 

(b) Existing facilities of both investor and publicly-owed utilities used to provide electric 
power, natural gas, sewerage, or other public utility services; 

(c) Existing highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar 
facilities (this includes road grading for the purpose ofpublic safety). 

(d) Restoration or rehabilitation of deteriorated or damaged structures, facilities, or mechanical 
equipment to meet current standards of public health and safety, unless it is determined that the 
damage was substantial and resulted from an environmental hazard such as earthquake, landslide, 
or flood; 

(e) Additions to existing structures provided that the addition will not result in an increase of 
more than: 



(1) 50 percent of the floor area of the structures before the addition, or 2,500 square feet, 
whichever is less; or 

(2) 10,000 square feet i t  

(.4) The project is in an area where all public services and facilities are available to allow for 
maximum development permissible in the General Plan and 

(B) The area in which the project is located is not environmentally sensitive. 

(Q Addition of safety or health protection devices for use during construction of or in conjunction 
with existing structures, facilities, or mechanical equipment, or topogaphical features including 
navigational devices; 

(g) New copy on existing on and off-premise signs; 

(h) Maintenance of existing landscaping, native gowth, and water supply reservoirs (excluding 
the use ofpesricides, as defined in Section 12753, Division 7, Chapter 2, Food and Agricultural Code); 

(i) Maintenance of fish screens, fish ladders, wildlife habitat areas, artificial wildlife waterway 
devices, streamflows; springs and waterholes, and stream channels (clearing of debris) to protect 
fish and wildlife resources; 

(j) Fish stocking by the California Department of Fish and Game; 

(k) Division of existing multiple family or single-family residences into common-interest 
ownership and subdivision of existing commercial or industrial buildings, where no physical 
changes occur which are not otherwise exempt; 

(1) DemoIition and removal of individual small structures listed in this subdmision; 

(2) A duplex or similar multifamily residential structure. In urbanized areas, this exemption 
applies to duplexes and similar structures where not more than six dwelling units will be demolished. 

(3) A store, motel, office, restaurant, and similar small commercial structure if designed for an 
occupant load of 30 persons or less. In urbanized areas, the exemption also applies to the 
demolition of up to three such commercial buildings on sites zoned for such use. 

(4) Accessory (appurtenant) structures including garages, carports, patios, swimming pools, and fences. 

(m) Minor repairs and alterations to existing dams and appurtenant structures under the 
supervision of the Department of Water Resources. 

(n) Conversion of a single family residence to office use. 



(0) Installation, in an existing facility occupied by a medical waste generator, of a steam 
sterilization unit for the treatment of medical waste generated by- that facility provided that the 
unit is installed and operated in accordance with the Medcal Waste Management Act (Section 
117600, et seq.; of the Health and Safety Code) and accepts no offsite waste. 

(p) Use of a single-family residence as a small family day care home, as defined in Section 
1596.78 of the Health and Safety Code. 

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section 21084, Public 
Resources Code; Bloom v. McGurk (1994) 26 Cal.App.4th 1307. 

HISTORY 

1. Amendment of subsections (c), (k), (1)(1)-(3) and (0); and amendment of 
Notefiled 5-27-97; operative 5-27-97 pursuant to 

Government Code section1 1343.4(d) (Register 97, No. 22). 

2. Amendment of section and Notefiled 10-26-98; operative 10-26-98 pursuant to 
Public Resources Code section 21087 (Register 98, No. 44). 

3. Change without regulatory effect amending subsection (h) filed 2-1-2001 
pursuant to section 100, title 1, California Code ofRegulations (Register 

2001, No. 5). 

4. Change without regulatory effect amending subsection (k)(l) andNotefiled 10- 
6-2005 pursuant to section 100, title 1, California Code of Regulations 

(Register 2005, KO. 40). 
14 CA ADC s 15301 

END OF DOCUMENT 

(C) 2005 ThornsodWest. No Claim to Orig. U S .  Govt. Works. 
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Time Line of Zero slope failures for 2000 McGregor Drive, Aptos 

Sewer line was put in before the freeway around 28 feet below grade in the parking lot 
and 23 feet below grade at the manhole. The sewer line follows the same line as the 
retaining wall and the slope. From the manhole it doglegs up about 45 degrees towards 
the rear of property line. The point I am trying to make is the sewer line is in front of the 
building by the slope. 

In or around the 1950’s the Sewer Line was installed along with the manhole located on 
the McGregor property. When the Manhole was installed it was a large excavation to 
install, not just a trench. We are talking a solid concrete bottom 23 feet below grade and 
located along the slope side and center of the building. 

1960’s The building was built No failure anywhere that I have seen 

1980’s Floods No problems. 

1989 Earthquake No problems, No Red tags, No Yellow tags and No Landslides 

1992 Jar1 Builds First Alarm two feet from our building No Problem 

1996 The County Sanitation project was done. No Problems 

2006 No Problems 

I am trying to make the point that the same area of the slope that is coming under scrutiny 
has had no problems for approx the last 56 years. If any slope failure had happened the 
sewer line would have been compromised. 

There is no sign of structural cracking of our building. 





Concrete Grade Beam, Drain work, Drain Rock, Dead Me 
1996 Sanitation Project Permit #96-0396 Y 
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