COUNTY OF SANTA CRUZ

PLANNING DEPARTMENT

701 OCEAN STREET - 4" FLOOR, SANTA CRUZ, CA 95060
(831)454-2580 Fax: (831)454-2131 ToD: (831) 454-2123

KATHLEEN MOLLOY PREVISICH, PLANNING DIRECTOR

February 12, 2016
Agenda Date: March 4, 2016
Zoning Administrator Agenda Item #: 2
County of Santa Cruz Time: after 9:00 a.m.
701 Ocean Street
Santa Cruz, CA 95060

Subject: Appeal of Commercial Development Permit Application 141238 to construct a
3,000 square foot commercial building with 845 square feet of storage at the second fleor.

Dear Zoning Administrator:

On December 28, 2015 application 141238 was approved administratively to allow for the
construction of a 3,000 square foot retail building with 845 square feet of storage a the second
floor and associated site improvements at Porter Street in Soquel.

On January 11, 2016, the administrative decision was appealed by Attorney Donald Schwartz on
behalf of Anthony and Kandy Silveira. The grounds for the appeal are that the project does not
include a condition of approval requiring the applicant (Fazekas) to grant a vehicular access
casement to the appellant (Silveira, owners of 4630 West Walnut Street). Additionally, the
appellant asserts there were procedural irregularities in the processing of application 141238.

Regarding Assertion of Easements

In prior correspondence, the appellant asserts that a vehicular easement exists on the project site
which historically serves as a means of ingress and egress (and associated parking) for the
property at 4630West Walnut Street. Though several documents from a prior court case have
been submitted into the record, these documents do not appear to prove the existence of said
casement, Rather, the court documents show evidence of the removal of a previously recorded
Road Maintenance and Circulation Agreement and parking agreements that resulted from a prior
County approval that were never exercised. Further, the applicant (Fazekas) insists that no
easements exist on the subject property, as shown on a recent survey of the property and a Title
Report.

It should be noted that the applicant has incorporated an existing driveway located between the
Fazekas and Silveira properties into the design of the proposed development. Though no shared
parking or circulation agreement between Fazekas and Silveira has been reached at this time, the
design of the proposed development would not prevent shared use of the existing driveway
currently or in the future. Though the driveway would be a primary means of access for Fazekas,
it would be a secondary access for Silveira because the main access to Silveira’s property is off
West Walnut Street.
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Due to the lack of definitive evidence supporting of the existence of an easement on the subject
property serving 4630 West Walnut the project has been conditioned as follows: “The final plans
shall not block or impede use of existing easements and that placement of improvements within
such easements is done so at his or her risk of adjudication in civil court.”

Regarding Assertion of Planning Irregularities

The appellant assets there were irregularities in the noticing for the proposal. The original
proposal was for a 6,000 square foot commercial building and Master Occupancy Program which
required a Level 5 Commercial Development Permit (Public Hearing). Prior to the public hearing
on 9/4/15, the applicant requested a continuance so that he could consider input from the
community.

In consideration of input from the community, the applicant redesigned/reduced the project to
3,000 square feet of commercial space with 845 square feet of storage at the second floor and
omitted the Master Occupancy Program. These changes result in a project that requires a Level 4
Commercial Development Permit as indicated in SCCC 13.10.332 (Commercial Uses Chart).

Upon determining the project then qualified for a Level 4 Commercial Development Permit,
noticing procedures outlined in SCCC 18.10.222 were followed. Evidence of such noticing is on
file with the County of Santa Cruz.

Staff Recommendation

Based on a review of the issues raised by the appellant, staff recommends upholding the
determination that the project is exempt from further environmental review under the California
Environmental Quality Act and approval of application 141238.

Sincerely,

Nathan MacBeth

" Project Planner
Development Review

Exhibits:

A. Appeal Letter from Donald Schwartz dated January 11, 2016

B. Applicant Response to Appeal dated January 17, 2016

C. Letter from Applicant’s Attorney, Nathan Benjamin dated September 25, 2015
D. Staff Report with Findings and Conditions of Approval

E. Project Plans
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Law Office of

Donald Charles Schwairtz
7960=-B Sloquunell Drive, No. 2qg1, Aptos, CA g50073

Tel (831) 331-9909 — Fax (815) 301-6556
Eonail: triallaw@cruzio.com

January 11, 2016

County of Santa Cruz
Planning Department
701 Ocean Street
Santa Cruz, CA 95060

q o
[Hand Delivered with $,4®§Appeal Filing Fee]
Re: 2601 Porter Street, Soquel, CA (Daryl Fazekas) Planning Matter

APNs: 030-201-74, -75
APPLICATION NUMBER: 141238

NOTICE OF APPEAL

Please be advised that on behalf of Anthony P. Silveira, and Kandie L. Silveira,
lrustees of the Silveira Family Trust Dated November 18, 1992, we are filing this appeal
of the planning decision to approve this project.

The grounds for the appeal are as follows:

The project does not include a condition that a recorded grant of easement be
effectuated as set forth herein - see attached Exhibit 1.

The Applicant (Daryl Fazekas) has agreed to have recorded onto the title of the
proposed to be developed properties (APNs: 030-201-74, -75) the attached Exhibit 1
grant of easement to the benefit of my client’s property located at 4630 West Walnut
Street, Soquel, CA.

To-date, the parties have not completed their agreement relating to terms and
conditions of the Exhibit 1 casement (which will include, inter alia, a maintenance
agreement and right so signage) and necessary recordation thercof.

It is fully expected that such an agreement and necessary recordation will be
completed forthwith.

Thus, in an abundance of caution, appellant also appeals for those reasons set
forth as Exhibit 2.



Law Offices of
Donald Charles Schwartz

Si

a S Schwartz

Enc — Exhibits 1 and 2
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Law Office of

Domnald Charles Schwartz
7960-B Soquel Drive, No. 291, Aptos, CA 95003

Tel (831) 331-9909 — Fax (815) 301-6556
Email: triallaw@ecruzio.com

November 17, 2015
Nathan MacBeth
County of Santa Cruz
Planning Department
701 Ocean Street
Santa Cruz, CA 95060

[Hand Delivered]
Re: 2601 Porter Street, Soquel, CA (Fazekas) Planning Matter

APNs: 030-201-74, -75
APPLICATION NUMBER: 141238

Dear Mr. MacBeth:

As you know, this office represents an adjacent landowner to the above-
referenced real property. My client is: Anthony Silveira whose property is located at 4630
West Walnut Street, Soquel, CA.

Mr. Silveira has deep concerns related to an ingress/egress easement (and
assoclated parking) that traverses the 2601 Porter Street property. The (new) proposed
development plans are not clear enough so as to determine whether or not the project
interferes with Mr. Silveira’s rights.

Planning Irregularities

As noted to you in a recent email, there may be a procedural irregularity taking
place in the planning process of this project. The project was scheduled for a “Notice of
Public Hearing™ on September 4. 2015. When you were contacted about an casement
issuc asserted by Mr. Silveira you stated that the project proponent (Fazekas) was going
to re-draw his plans and there was no need to appear at the hearing (in an abundance of
caution. Mr. Silveira did appear to contest the project anyway and alert the County of
Santa Cruz (o the easement issue.)

Mr. Fazekas did completely re-design and re-submit the project, yet without a
properly noticed Public Hearing on the re-design. the project is now scheduled for
“Notice of Pending Action™ on November 17, 2015. You have assured me that this letter
is timely il served today by email or personal delivery. We will do both.



Law Offices of
Donald Charles Schwartz

You have stated because the size of the project is downgraded, the planning
procedures are streamlined. Thank you for this clarification, nevertheless, we need
additional explanation of the Public Hearing processes utilized for this project. The new
plans have not been subjected to the Public Hearing process and significant issues remain
to be clarified related to the Silveira (“Michael Liles”) easement.

Easement Issues

I am in receipt of the letter written to you by Nathan Benjamin on behalf of the
owner at 2601 Porter Street, Soquel, CA (e.g., Daryl Fazekas). Mr. Benjamin’s assertion
that all of Mr. Silveira’s claims against the Fazekas property were previously asserted and
resolved in the referenced litigation is simply not true.

Mr, Silveira’s ‘entire claim of easement’' on the 4630 West Walnut Property was
most certainly not resolved in the court case of Alan B. Palmer. et v. Anthony P. Silveira,
Santa Cruz County Superior Court, Civil Action No. CV163244) Appellate No.
HO037588.

First, with regard to the “Road Maintenance and Circulation Agreement” the
condition precedent to the rights it encompasses has only now arisen by the Fazekas’
Application for Commercial Use Permit. During the entire time of the referenced
litigation there was no condition precedent since there was no new application for any
commercial use permit, as stated in the recorded documents. Now that Fazekas has
applied for the commercial use permit, the rights established in the recorded “Road
Maintenance and Circulation Agreement” have sprung-forward - since that condition
precedent will have also have been established. Since this result is exactly what was
briefed by Fazekas’ predecessor-in-interest (Palmer), then the doctrine(s) of judicial
estoppel and/or equitable estoppel apply to any change in legal position in the matter
now.

Second, the entirety of Mr. Silveira’s easement claims were not even placed into
issue in the cited court case between Fazekas’ previous owner and Anthony Silveira. The
so-called “Michael Liles Easement” and other prescriptive and equitable easement(s) now
raised by the proposed 2601 Porter Street development plans were expressly excluded
from the litigation by the parties thereto. [Neither Daryl Fazekas or his attorney
(Benjamin) were parties nor present during the litigation and cannot credibly opine
thereon. |

A simple reading of the Opinion of the Sixth District Court of Appeal in the
matter of Alan B. Palmer, et v. Anthony P. Silveira, Santa Cruz County Superior Court,
Civil Action No. CV163244) Appellate No. H037588, at page 8 (Exhibit 1), reveals the
parties’” open court stipulation and agreement (stated on the record between the parties to
the action):

' Claims include, inter alia, prescriptive and equitable easement to driveway and parking areas.
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Donald Charles Schwartz

“. .. When it was heard, counsel for defendants (Silveira) appeared and
stated that he had communicated a concern to plaintiffs’> (Palmer’s)
counsel that the proposed judgment included an easement that had not
been at issue in the litigation, When the court asked whether the
documents as so amended “meet with your approval,” he replied, “Yes. I
just want to make it clear for the record that the Michael Liles
easement is not part of this litigation,” Plaintiffs’ counsel affirmed
that he understood this to be the case. The court indicated that it was
signing the modified judgment.” [emphasis supplied. ]

Moreover, a reading of the operative pleadings in the case, e.g., the Complaint for
Declaratory Relief (filed 3/25/09) and the Amended Cross-Complaint (filed 10/26/10) —
Exhibits 2 and 3, respectively) reveal that nowhere was the “Michael Liles Easement” or
associated claims litigated. Certainly, no court judgment can be construed by fortuitous
outsiders to studiously manufacture and interpose issues after-the-fact that were not
litigated between parties to a court case. Further, a reading of the entire litigation file
(beyond the scope of this letter) reveals that the entire litigation cautiously excluded the
so-called Michael Liles easement issues (which excluded issues include both as stated in
the “Road Maintenance and Circulation Agreement” and as a matter of law vis-a-vis the
prescriptive and/or equitable easements).

The “Michael Liles Easement™ and associated claims are a driveway ingress-
cgress and parking area that my client, Anthony Silveira, has been using for some 30
years. This easement traverses the Fazekas property and is the most important ingress,
egress and parking areas needed for the Silveira property to function as a commercial
property in the County of Santa Cruz. Proceeding to grant development rights to the
applicant here (Fazekas) is nothing short of an inverse condemnation as well as, perhaps,
a violation of administrative procedure by the County of Santa Cruz. Mr. Silveira has at
all times, in good faith, dutifully followed the express conditions and instructions of the
County of Santa Cruz Planning Department. To pull the rug out from under him now is
patently unfair.

You state that the County cannot be in the business of interpreting legal rights.
The fact is that no matter how you slice it, the County either gets in the business of
interpreting the parties’ legal rights, or facilitates resolution. No matter how anyone
chooses to look at it, the simple fact remains that there is a history of recorded documents
in the chain of title of the subject APNs (030-201-74, -75). There is no choice but to
interpret what these documents mean. (See, partial Preliminary Title Report re: APNs
030-201-74, -75 attached hereto as Exhibit 4) The County cannot simply pretend the
recorded instruments are not the recorded instruments. The County cannot also pretend it
did not require the “Parking Agreement” and “Road Maintenance and Circulation
Agreement” recorded on both the servient and dominant parcels here (Fazekas and
Silveira) as a condition to the Silveira improvement. See, County of Santa Cruz Planning

* When you and I spoke yesterday you had not read this appellate court language and were in no
way informed of the limited issues advanced by the parties to the court case.

()
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Letter dated October 16, 1985 and “APPROVED County of Santa Cruz Planning
Department™ easement plan (Exhibits 5 and 6)

Meeting with Daryl Fazekas: Prior to the September 4, 2015 Public Hearing
(“that never took place™), in trying to resolve the matter without fanfare, Mr. Silveira and
I met with Daryl Fazekas and he agreed to redesign his 2601 Porter development plans so
as to not interfere with the Silveira easements. Mr. Silveira and [ were comforted to learn
that your Planning Department did receive corrected plans from Mr. Fazekas for his 2601
Porter Street, Soquel, CA development project. While it appears that the new plans are
not exclusive of Mr. Silveira’s longstanding “Michael Liles easement™ rights we simply
cannot be sure. If there is an issue, then my client will have no choice but to initiate an
appropriate litigation with associated claims procedures. Now, apparently encouraged by
your Planning Department, Mr. Fazekas has chosen to block-off Mr. Silveira’s ingress,
egress and parking easements with cyclone fencing — the exact same areas of ingress and
egress stated in the new development plans to be used by his own commercial tenants!
We simply do not understand what game is being played here (e.g., blocking his own
ingress and egress as well as the “Michael Liles easement”) Our concern is that Mr.
Fazekas says one thing and appears to do another — as it now appears so does the County
of Santa Cruz Planning Department.

I'look forward to hearing from you and working with you on this matter. It would
seem that a very simple use agreement entered at this stage of the Fazekas planning
process can be entered to avoid years of protracted litigation between the County of Santa
Cruz, Daryl Fazekas and Anthony Silveira. We ask that you facilitate resolution
procedures in that regard.

incerel

Donald Charles Schwartz

Enc - Exhibits 1-6
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NOT TO BE PUBLISHED IN OFFICIAL REPORTS

| California Rules of Court, rule 8.1115(a), prohibits courts and Eartles from citing or rele'/ing on opinions not certified for
publication or ordered published, except as s‘fsecmed by rule 8.1115(b). This opinion has not been certified for publication
I or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SIXTH APPELLATE DISTRICT

ALAN B. PALMER, as Trustee, etc., et al., H037588

(Santa Cruz County
Plaintiffs, Cross-defendants, and Super. Ct. No. CV163244)
Respondents,

V.

ANTHONY P. SILVEIRA. as Trustee, ete.,
etal,

Defendants, Cross-complainants and
Appellants.

Plaintiffs Alan Palmer and Santa Cruz Properties LLC brought this action against
neighboring landowners Anthony and Kandy Silveira. to expunge certain recorded
agreements between defendants and the parties’ common predecessors in interest insoiar
as those agreements might establish or give record notice of servitudes burdening
plamtiffs’ property. From a judgment in plaintiffs’ favor, defendants appeal. Plaintiffs
contend that defendants have not preserved their challenges to the judgment. We reject
this contention. but conclude that defendants have not carried their burden of establishing

reversible error. Accordingly, we will affirm the judgment.
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BACKGROUND

It 1s undisputed that defendants own property at 4630 West Walnut Street in
Soquel, unincorporated Santa Cruz County.! Plaintiff Palmer OWnSs property two doors to
the west of defendants® parcel. Plaintiff Santa Cruz Properties owns nwo parcels fronting
on Porter Street. the more northern of which touches defendants’ southern boundary.
Prior to 1986, all of these properties were apparently owned by May Gravenhorst Stauffer
and Peter J. Gravenhorst (collectively, Gravenhorst/Stauffer).

On June 21, 1985, defendants entered into an agreement to purchase 4630 Walnut
Street from Gravenhorst/Stauffer. Although the record fails to competently establish
many of the pertinent details of the sale, recitals in the documents at issue suggest that by
the time the sale closed, the property was being used for partly residential and partly
commercial purposes.’ According to defendants’ trial brief, the purchase agreement “was
conditioned upon |their] ability to convert this property from residential to commercial
property.” They assert that among the permit conditions was the provision of eight
parking spaces. which was four more than were located on the 4630 Walnut parcel. The
county also required that defendants enter into a joint parking and circulation agreement

with Gravenhorst/Stauffer, to be reviewed and approved by county planners.

: Exemplifying the seeming insouciance with which both sides seem have
conducted this litigation, defendants’ property is erroneously identified in both the
complaint and cross-complaint as “4630 Porter Street.” Moreover, in their trial brief
plaintiffs describe defendants’ property as being situated “at the comer of Walnut Street
and Porter Street.” though six lines Jater they describe it as “parcel 11" on an attached
map, which clearly shows a parce] 12 separating parcel 11 from Porter Street.

* An October 1985 permit recites that a house on the property had burned down
and been replaced by a structure “constructed to meet the building code standards of a
commercial building.” The document recited that the building was then being “used as a
dwelling.” but that its “current proposed uses would include three offices on the first
floor and two apartments on the second floor.” A vear later , the use agreement referred
to the building’s “partial current use as residential property.” The record does not
competently establish the present use of the building.

2
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In June 1986, the parties executed, and defendants recorded, the two agreements
that are the subject of this action. One of them, entitled “Use Agreement,” recited the
parties’ intention to address certain requirements “to be imposed by” county planning
authorities “on the said property related to its partial current use as residential property.”
As here relevant it provided that *“[i]n the event the County . . . imposed [sic] additional
parking requirements and a recreational area requirement covering the residential use,”
the sellers would “make available to Buyer on adjacent properties owned by
Seller .. ., ... four parking spaces, and a required 400 Sq. Ft. vacant parcel to be
improved and landscaped at Sellers[’] expense as required by Santa Cruz County.”
Defendants would pay $8,000 for the parking spaces and $6,000 for the vacant parcel.
Under stated circumstances, defendants would be obligated to sell these spaces back to
the sellers at the same price. The agreement addressed other matters as well, but is
discussed by the parties only as it called for the sale of the parking spaces; we will
therefore refer to it as the “parking agreement.”

The second agreement, entitled “Road Maintenance and Circulation Agreement,”
recited that it “pertain[ed] to” a “right of way described as Parcel Four” in an attached
exhibit. The exhibit depicted a road or causeway apparently traversing or touching upon
five properties, including defendants’ property, two of plaintiffs’ four parcels, and
another property owned by the Bermans, who were named in the pleadings below but not
brought into the action. The agreement set out certain rights and obligations with respect
to the depicted roadway, stated that “the rights and responsibilities contained in the
Agreement shall constitute covenants running with the land,” and expressed the parties’
intent “to obligate themselves, their heirs, personal representatives, successors and
assigns to maintain and improve said road in accordance with the terms and conditions of
this agreement.” However the agreement further provided that “[d]epending on when the

commercial development/improvements are approved” for the remaining parcels,
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“vehicle, pedestrian, parking and circulation arrangements shall be planned and agreed in
writing between each parcel mentioned above.” In addition, it was said to be the sellers’
intention that they or their successors would “further develop the existing vehicle and
pedestrian right of way to enter off Porter Street to run through [three specified parcels]
and cut out of [one of them] to ultimately exit into West Walnut.” The agreement also
referred to an existing “recorded right of way™ already serving defendants’ property. We
will refer to this agreement as the “road agreement.”

Plaintiffs commenced this ‘action on March 25,2009, by a verified complaint in
which they alleged that they were “engaged in a business enterprise involving potential
integration of their properties in connection with parking and traffic flow for. . .
improvements to be constructed under the Santa Cruz County permit process.” The first
cause of action sought declaratory relief, in that plaintiffs contended that the parking and
road agreements “rested upon specific conditions which never took place and for that
reason endow[ed] defendants with no assertable rights,” whereas defendants contended
that the instruments “comprehend the eventual development of the properties now owned
by plaintiffs and that the parking rights contained in these documents were paid for and
persist in their vitality.” Plaintiffs sought “a declaration of rights and duties of the parties
respecting the validity” of the instruments in relation to plaintiffs’ properties.

In the second cause of action, plaintiffs sought a decree quieting title in themselves
and declaring their property “to be free and clear of any encumbrances, rights of way, or
other obligations resulting or arising from the recordation of” the challenged instruments.
In the third cause of action they sought “a judgment cancelling” those instruments “from

the public records of Santa Cruz County, California,”
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On May 6, 2009, defendants filed an answer consisting of a general denial and a
number of affirmative defenses.” They also filed a verified “Cross-Complaint for
Damages (Slander of Title)” alleging that plaintiffs had wrongfully failed to disclose the
road and use agreements in an application seeking permits to develop plaintiffs’ parcels.
This conduct was alleged to have “adversely impaired the vendibility of cross-
complainants|’] property,” causing damages in unspecified amounts. The conduct was
also alleged to have been malicious, warranting punitive damages. Defendants
subsequently sought and obtained leave to amend the cross-complaint to add the
previously unnamed neighbors, Dale and Terry Berman, as necessary parties and to assert
additional causes of action for declaratory relief, quiet title, and injunctive relief. It does
not appear that the Bermans were ever served with the cross-complaint—or the
complaint, in which they had also been named.

In a trial brief plaintiffs asserted that the road and parking agreements “address[ed]
an entirely conditional set of circumstances which never took place.” In essence, they
claimed that the instruments were intended to address certain planning requirements that
defendants might encounter in converting their property to commercial use, but that the
county had never imposed these requirements and the instruments no longer served any
purpose. “There has never been a ‘road’ in the parcels described,” plaintiffs’ counsel
wrote; “instead, without any interference or additional conditions imposed by the County

of Santa Cruz, Silveiras have continuously maintained their property with a commercial

> In filing a general denial, counsel apparently overlooked the fact that the
complaint was verified. This required that “the denial of [its] allegations . . . be made
positively or according to the information and belief of the defendant.” (Code Civ. Proc.,
§ 431.30, subd. (d); see 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1061,
p. 498.) Indeed the form answer filed by defendants plainly stated that it could only be
used if “[tJhe complaint is not verified” or “the action is subject to the economic litigation
procedures of the municipal and justice courts.” The answer was therefore vulnerable to
a motion to strike, but its deficiencies apparently went unnoticed.
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rental on the first floor and residential apartments on the second floor. Parking has never
been an issue.” The memorandum further asserted that in recent years, a parking district
had been formed “providing more than ten public parking spaces . . . across from
[defendants’] property.” It described the parking agreement as a “hoax” under which
plaintiffs could satisfy planning authorities, if necessary, by ‘buy[ing]’ additional
spaces for parking and then "sellling] back’ the spaces after satisfying the County
requirements.”

Defendants asserted in their trial brief that they bought their property from
Gravenhorst/Stauffer on the condition that they would be able to convert it “from
residential to commercial [use].” Toward that end, “application was made” to the county
“for a development permit.” A permit was granted, but required that four parking spaces
be provided in addition to the four already on defendants’ property, and that defendants
and Gravenhorst/Stauffer “enter into a joint parking and circulation agreement to be
reviewed and approved by the Planning Department.” Defendants acknowledged that the
county had not yet required them to actually furnish the additional four parking spaces
prescribed by their use permit, but suggested that it might yet do so, stating, “[S]hould the
County impose the actual parking requirements . . ., [defendants are] relying on the terms
of the Use Agreement to meet the parking requirements and not lose the commercial use
of their property.”™ In their legal discussion, defendants acknowledged that “A restriction
Or covenant may not be enforceable where there has been a material change in conditions
to the extent that the original purpose for the restriction becomes obsolete.” This test was

not satisfied, however, by the mere fact that plaintiffs now sought to develop what had

1 Throughout the proceeding defendants have described the parking agreement as
intended to accommodate the commercial use of their property. They ignore the plain
recitals in the use agreement itself that its purpose was to accommodate requirements
growing from the building’s “partial current use as residential property.” (Italics added.)
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been the Gravenhorst/Stauffer property, since that was “precisely the event that both the
County . . . and [defendants] considered in making these agreements with . . . the
predecessor in interest to plaintiffs.”

Trial took place on August 17, 2011. According to the minutes, testimony was
received from plaintiff Alan Palmer and defendant Anthony Silveira. Seven exhibits
were received, including a copy of a project, a planning document, a parcel map, and
several color photos of the property. Plaintiffs’ counsel made a motion for judgment,
which the trial court denied, instead taking the matter under submission. The record
contains no indication that any party requested a statement of decision.

On August 29, 2011, the court issued a document entitled “Judgment,” stating in
relevant part, “Judgment is rendered in favor of the Plaintiff and against the Defendants
as to the Plaintiff’s three causes of action: 1) Declaratory relief, 2) Quiet Title, and 3)
Cancellation of Instruments. The Court considers this matter as a good faith dispute and
appreciates the manner in which counsel and the parties presented their respective views.
However, the subject Road Maintenance and Circulation Agreement and the Use
Agreement were recorded in June, 1986. Over the next twenty-five years, none of the
events which were contemplated with the creation of these agreements have taken place.
A review of Civil Code Sections 885.010, 885.020 and 885.030 lead [sic] this Court to
the conclusion that invalidation of these instruments, in order to remove whatever clouds
upon title they may be causing, is appropriate. It should further be noted that
circumstances have changed in relationship to the Santa Cruz County Ordinances adopted
in 1995 and 2009.5! Judgment in favor of the Plaintiff on the three causes of action
outlined within the complaint. Judgment in favor of the Cross-Defendant on the related

cross-action.”

* This was apparently a reference to ordinances, of which plaintiffs sought judicial
notice, creating an “employee/owner permit parking program™ to be “administered by the
redevelopment agency administrator.” (Santa Cruz County Code., § 9.43.135.)

7
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On September 7, 2011, plaintiffs filed a motion to modify the judgment. Although
only the notice of motion has been included in the clerk’s transcript, we requested that the
clerk also transmit copies of the supporting declaration and memorandum of points and
authorities, which we have augmented the record to include. The gist of the motion was
that the “Judgment” of August 29 omitted any descriptions of the affected properties, and
was thus insufficient to give record notice of “the action taken by the Judge after the
court trial . . ..” Defendants filed no opposition to the motion. When it was heard,
counsel for defendants appeared and stated that he had communicated a concern to
plaintiffs’ counsel that the proposed judgment included an easement that had not been at
issue in the litigation. He understood that plaintiffs’ counsel had deleted the
objectionable language. When the court asked whether the documents as so amended
“meet with your approval,” he replied, “Yes. Ijust want to make it clear for the record
that the Michael Liles easement is not a part of this litigation.” Plaintiff’s counsel
affirmed that he understood this to be the case. The court indicated that it was signing the
modified judgment.

The modified judgment reiterated the language of the original “Judgment,” but
followed it with four paragraphs spelling out the relief to which plaintiffs were entitled.

It also incorporated some 14 pages of attachments including property descriptions and the
two challenged agreements. It declared that plaintiffs were “entitled to the ownership of
their respective properties as set forth above free and clear of any claims or rights on the
part of Defendants . . . in or to the said real property of plaintiffs,” and that the two
instruments “are hereby cancelled.”

On November 10, 2011, defendants filed a notice of appeal “from the Order
Granting Motion to Modify Judgment . . . entered on October 11,2011 ...." In a notice

designating the record on appeal, they requested a reporter’s transcript only of the oral
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proceedings at the hearing on the motion to modify the cross-complaint; no transcript of
the trial was requested.

DISCUSSION
1. Scope of Appeal

Prior to the completion of briefing, plaintiffs filed a motion to dismiss the appeal
on the ground that defendants’ failure to appeal from the “underlying judgment” of
August 29, 2011, precluded a challenge to the merits of the trial court’s adjudication.
They contended in effect that the later judgment was not separately appealable because it
made no substantive change in the earlier one, and that insofar as it did effect a change,
defendants’ counsel had consented to it. We denied the motion.

In their brief on appeal plaintiffs again raise defendants® failure to appeal from the
earlier “judgment,” this time as a ground to hold that defendants are barred by “waiver
and estoppel” from contesting the correctness of the trial court’s determination on the
merits. They assert that plaintiffs could have appealed from the first judgment, and that
having failed to do so they can only challenge the second judgment to the extent that it
differs from the first. Since their counsel consented to any differences, the argument
continues, no part of the judgment is open to appellate review.

Plaintiffs could indeed have appealed from the “judgment” of August 29, in the
sense that they could have filed a notice of appeal referring to it. We are not persuaded,
however, that such an appeal would properly lie, i.¢., would confer jurisdiction on this
court over the substantive controversy between the parties. Rather we have concluded
that the document issued on August 29 was not an appealable judgment. It did not fulfill
the basic function of a judgment, which is to effect “the final determination of the rights
of the parties in an action or proceeding.” (Code Civ. Proc., § 577.) To perform this
function, “ * *[a] judgment must be definitive. By this is meant that the decision itself

must purport to decide finally the rights of the parties upon the issue submitted, by
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specifically denying or granting the remedy sought by the action.” *  (Kosloff'v. Kosloff
(1944) 67 Cal.App.2d 374, 379-380, italics added, quoting Makzoume v. Makzoume
(1942) 50 Cal.App.2d 229, 232.) A judgment in favor of a defendant must ordinarily
include an “express declaration of the ultimate rights of the parties, such as that ‘plaintiffs
shall take nothing,” or ‘the action is dismissed.® (Swain v. California Casualty Ins. Co.
(2002) 99 Cal.App.4th 1, 6; Davis v, Superior Court (2011) 196 Cal. App.4th 669, 673.)
Where judgment is for the plaintiff, it must actually award the reliefto which the court
has found him entitled. (See Hucke v. Kader (1952) 109 Cal.App.2d 224, 229 [statement
in judgment that  ‘plaintiffs have judgment as prayed for in this complaint’ ”* would be
“deleted from the judgment™ as “uncertain and indefinite™].)

Here plaintiffs sought three remedies: declaratory relief concerning the current
validity of the road plan and the use plan, a decree quieting title as against those
instruments, and a judgment cancelling them. The purported judgment of August 29
failed to properly award any of these remedies. It is most grievously deficient as a
judgment quieting title. Such a judgment must decree the state of title as the court finds
it to be. As with any Judgment affecting title to real property, it must specifically identity
the lands affected, using a description “so certain that a stranger may be able to clearly
identify the particular tract.” (People v. Rio Nido Co. (1938) 29 Cal.App.2d 486, 488.) It
“must be as clear and explicit as a deed which purports to convey real property.” (Id. at
p. 489; Pleasant Valley Canal Co. v. Borror (1998) 61 Cal.App.4th 742, 777.) That is, it
must set forth the affected property interests with sufficient particularity that when
recorded it will effectively convey notice of their status as determined by the court. A
judgment which purports to adjudicate property rights, but in which “nothing is
described,” may be “pronounced a nullity for uncertainty of description.” (Newport v.
Hatton (1924) 195 Cal. 132, 156.) ** ‘[Aln impossible, wrong, or uncertain description,

or no description at all, renders the judgment erroneous and void. » (Newman v.
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Cornelius (1970) 3 Cal.App.3d 279, 284, quoting Newport v. Hatton, supra, 195 Cal.
132, 156; Lechuza Villas West v. California Coastal Com'n (1997) 60 Cal.App.4th 218,
242)

Here the original judgment failed entirely to describe the affected property or the
interests adjudicated. If accepted by the county recorder for recordation—a dubitable
hypothesis—it would have failed to impart notice that the challenged agreements had
ceased to burden plaintiffs’ property. Indeed this is precisely why plaintiffs moved to
“modify” the purported judgment. As counsel wrote in support of that motion, the
August 29 instrument “d[id] not reflect with certainty in the Official Records of Santa
Cruz County, California, the effect of rulings in favor of plaintiffs on the issues of
declaratory relief, quiet title, and cancellation of instruments.” This failure rendered that
mstrument ineffectual to clear plaintiffs’ title of the cloud they brought this action to
eliminate.

Much the same is true with respect to the remedy of cancellation of instruments.
The statute governing such relief contemplates that a judgment for a successful plaintiff
will not only adjudge the challenged instrument “void or voidable” but order that it be
“delivered up or canceled.” (Civ. Code, § 3412.) Indeed the original formulation was
“delivered up and canceled,” the latter term being used in its original sense of physically
striking or obliterating the language found “void or voidable.” (See Upton v. Archer
(1871) 41 Cal. 85, 88 [judgment reversed “with directions to enter a judgment, ordering
the deed to be delivered up and canceled™]; Lewis v. Tobias (1858) 10 Cal. 574, 576
[discussing equitable power “to order a written instrument to be delivered up and
canceled”]; Nelson v. Meadville (1937) 19 Cal.App.2d 68, 69 [judgment “decree[d] that
the instruments in question were void; that defendant was entitled to no rights thereunder;
and that the instruments be canceled”}; American Heritage College Dict. (3d ed. 1997),

p. 204 [“cancel” defined as “To cross out with lines or other markings™; originating in
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Latin cancellare, “to cross out™]; Black’s Law Dict. (9th ed. 2009), p. 233, col. 2 [“To
destroy a written instrument by defacing or obliterating it”].)* In modern times courts
typically forego the physical act of cancellation: but the judgment must still declare the
invalidity of one or more specified instruments. (See Wolfe v. Lipsy (1985) 163
Cal.App.3d 633, 638 [Jjudgment “provided, inter alia, that the deed of trust executed by
Irene Basurto on October 20, 1976, is void.)

Even as a judgment for declaratory relief we find the instrument of August 29
deficient under the circumstances here. Such a Judgment should, as the name indicates,
take the form of a “declaration” concerning the rights and obligations in controversy.
(Code Civ. Proc., § 1060.) Courts have often overlooked deficiencies in this regard
where the intendment of the adjudication is sufficiently clear. (See, e.g., Kelso v.
Sargeant (1936) 11 Cal.App.2d 170, 179 [declaratory judgment “should be entered in a
peculiarly declaratory form,” but judgment was sufficient where “in substance and effect”
it fixed “not only of the rights of the respective parties, but a determination of the
construction which should be given to” their agreement]; McLean v. Tucker (1938) 26
Cal.App.2d 126, 129 [despite failure to “specifically set forth the rights of the parties as a
declaratory judgment,” judgment adequately determined their rights by directing delivery
of deed and quieting title in defendant]; R.G. Hamilton Corp. v. Corum (1933) 218 Cal.

92, 94-95 [judgment merely declaring parties’ rights to be as stated in findings was

§ The concept of physical “cancellation” is illustrated by Estate of Olmstead
(1898) 122 Cal. 224, 228, where the court used the term to describe some of the marks a
decedent had made on a will: “[T]he lines, interlineations, erasions, cancellations, and
new writings of words, phrases, or sentences were very numerous. . . . Each and all of
[the decedent’s seven signatures] were canceled by two ink lines drawn through and
across their full length. . .. Some of the clauses in the will were canceled by ink lines
drawn the full length of every line of the clause, and by cross lines extending from the top
to the bottom. . . . The ‘two’ was canceled by two ink lines drawn through the word, and
the word ‘one’ written in ink immediately over it.”
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“rather unusual™ and “not a practice to be commended,” but reviewing court could not
say it “ha[d] rendered the judgment ineffectual as long as the rights and duties of the
respective parties may be ascertained therefrom”; sufficiency “is to be judged from its
substance rather than from its form™].) But a judgment in the form of the August 29
instrument was virtually useless to plaintiffs. Although it alluded to the road and parking
agreements and by clear inference found them no longer enforceable, it did not define
them with sufficient specificity to allow any stranger to the judgment to know what had
been invalidated.’

It thus appears that the instrument of August 29, 2011, was ineffectual as a final
Judgment determining the rights of the parties. It was, in at least this sense, * ‘void.”
(Newman v. Cornelius, supra, 3 Cal.App.3d at p. 284.) Some judgments are appealable
even though void in some sense. (9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 93,
p. 155.) But “[i]f the invalidity results from the failure to comply with the formal
requirements of entry of a final judgment or order, it is more properly characterized as a
preliminary order or purported judgment that is not a final judgment at all.” (/d. at
p. 156.) We believe this principle applies to the instrument of August 29, which is best
characterized as a “purported judgment that is not a final judgment at all.” (/bid.)
Indeed. if not for its label and the recitals that “[jJudgment is rendered,” it would most

readily be viewed as a notice of tentative or intended decision. It awards no relief of any

7 Moreover, even if the August 29 instrument is deemed sufficient as a judgment
for declaratory relief, it cannot be deemed a final judgment on that basis because of its
failure to effectively adjudicate the other two causes of action. “The rule has long been
well settled that there can be but one final judgment in an action regardless of how many
counts the complaint contains or how many issues of law or fact are presented. The
purpose of this rule is to prevent piecemeal decisions and multiple appeals.” (McCarty v.
Macy & Co. (1957) 153 Cal.App.2d 837, 840; see Art Movers, Inc. v. Ni West, Inc.
(1992) 3 Cal. App.4th 640, 645 [“Ordinarily, there can be only one final judgment in an
action and that judgment must dispose of all the causes of action pending between the
parties.”].)
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kind. It really does nothing more than identify the prevailing party and give some
indication of the court’s reasons for ruling in that party’s favor. We conclude that it was
not appealable, and that defendants’ failure to appeal from it has no bearing on appellate
jurisdiction or the scope of issues open to review.

A slight additional problem is presented by defendants’ recital in the notice of
appeal that the appeal is taken from the “Order Granting Motion to Modify Judgment,”
rather than the “modified” judgment itself. This designation is frankly bewildering, since
the motion to “modify” the “judgment” was unopposed and counsel for defendant
appeared at the hearing only to ensure that an amendment to the proposed judgment,
which plaintiffs’ counsel had agreed to make, was in fact made. Asked whether the
documents submitted to the court for execution “meet with your approval,” counsel
replied, “Yes.” Plaintiffs suggests that this assent itself precludes any challenge to the
Judgment, but we think it plain that counsel was consenting only to the form of the
Jjudgment as an expression of the court’s determination—not to its substance, with which
defendants obviously took issue. The fact remains that the notice of appeal fails to
designate the judgment, instead purporting to appeal from the order authorizing the
judgment to be entered.

We do not find this misstep fatal to the appeal. Where a notice of appeal purports
to target an order preliminary to judgment, appellate courts commonly preserve their
jurisdiction by construing the notice to refer to the subsequently entered judgment. (See,
e.g., Vesely v. Sager (1971) 5 Cal.3d 153, 158, fn. 2 [notice designating order sustaining
demurrer and granting motion to strike deemed to appeal from subsequently entered
judgment of dismissal].) “ *Whether the error in the notice of appeal was merely one in
describing the order or judgment or whether it was caused by appellant’s ignorance, the
notice may without prejudice to respondent reasonably be interpreted to apply to an

appealable order or judgment rendered before the appeal was noticed.” ” (Hollister
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Convalescent Hosp., Inc. v. Rico (1975) 15 Cal.3d 660, 669, quoting Vibert v. Berger
(1966) 64 Cal.2d 65, 70.)

We conclude that defendants’ notice of appeal was sufficient to bring up the
merits of the judgment for appellate review.
IL Defendants’ Burden on Appeal

Although defendants’ brief is far from a model of clarity, we understand it to raise
three claims of error: (1) The court relied on statutes first cited in a letter submitted by
plaintiffs’ counsel after trial, to which defendants were given insufficient opportunity to
respond. (2) These statutes concerned powers of termination, and thus had no proper
application here. (3) Insofar as the court’s judgment depended on changed
circumstances, there was no evidence to support it.

In presenting these arguments defendants offend a number of basic rules of
appellate procedure and review. First and most fundamentally, “a party challenging a
judgment has the burden of showing reversible error by an adequate record.” (Ballard v.
Uribe (1986) 41 Cal.3d 564, 574.) This requires (1) a record sufficient to establish the
nature and relevant circumstances of the actions by the trial court which are challenged
on appeal; (2) argument and authority establishing that these actions offended governing
legal principles; and (3) a particularized demonstration, again based on an adequate
record, that the error was prejudicial to the appellant.

Defendants have not brought up a transcript of the trial; therefore any assertions
about the state of the evidence must fall on deaf ears. Nor have defendants, for the most
part, offered a coherent argument in support of their claims of error. They have, in short,
failed to shoulder their burden as appellants. We have nonetheless detected sufficient
suggestion of error in their brief to conclude that such error as they do assert has either

not been demonstrated to have occurred, or has not been shown to be prejudicial.
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I1. Error

A. Reliance on Post-Trial Letter

Defendants assert that the court erred by relying upon authority and arguments
first presented in a post-trial letter from plaintiffs’ counsel to the court. The letter bears
the date of November 9, 2009, which was nearly two years prior to trial, but both parties
acknowledge that this was an error and that the letter was sent some time after trial.® In
the letter, counsel for plaintiffs argued that statutes governing the duration of powers of
termination (Civil Code sections 895.010 et seq.) furnished authority “[b]y analogy” for
granting relief here. In its judgment, the trial court alluded to those statutes in concluding
that “invalidation of these instruments, in order to remove whatever clouds upon title they
may be causing, is appropriate.”

Defendants argue that the letter was in effect a supplemental trial brief, and as
such was deficient in form, lacking in particular the proof of service required by Code of
Civil Procedure sections 1012, 1013, and 1013a. Assuming this premise is sound, mere
defects in form can rarely if ever justify a reversal on appeal. Rather we must “disregard
any error . . . or defect, in the pleadings or proceedings which,” in our opinion, “does not
affect the substantial rights of the parties.” (Code Civ. Proc., § 475.) We cannot set aside
a judgment unless it “appear(s] from the record” that the error or defect complained of
“was prejudicial,” and that by reason thereof, the complaining party “sustained and
suffered substantial injury, and that a different result would have been probable if such

error, ruling, instruction, or defect had not occurred or existed.” (Ibid.)

¥ Further illustrating the level of care seemingly exercised by both sides in this
case is the statement in plaintiffs’ brief that the letter was mailed “[a]t some point after
the trial date, October 17, 2011.” In fact trial occurred on August 17, 2011. No relevant
event occurred on October 17.
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Defendants make little effort to demonstrate that plaintiffs’ post-trial letter
inflicted any prejudice on them. They only assert that they were “never formally
afforded the opportunity to respond” to it. The pregnant useé of the qualifier “formally”
grounds an inference that defendants in fact received the letter, which bears the notation,
“Copy: Reid Schantz,” indicating—according to familiar conventions of business
correspondence—that a copy of the letter was sent to defendants’ attorney. Beyond that
the record is entirely silent with respect to the extent of defendants’ opportunity to
respond. Even the timing cannot be inferred because the date of the letter is unknown.

Plaitiffs’ counsel asserts that the foregoing notation is sufficient to raise “the
presumption of receipt under Evidence Code §641.” This contention is specious; the
presumption would require evidence, entirely lacking here, that the letter was “correctly
addressed and properly mailed.” (Evid. Code, § 641.) Still, an inference that defendants’
counsel received the letter seems warranted by the facts that the letter alludes to
transmission, that counsel has never denied receipt, and that he objects only to the form
of the letter and the absence of a “formal” opportunity to respond.

In any event all defendants have shown is that the court adopted a legal rationale
that was submitted to it in an irregular, and perhaps improper, form. It is impossible to
say that the irregularities had any effect on the outcome. As will appear below, we are
confident that they did not.

B. Reliance on Inapposite Statutes

Defendants suggest that the power-of-termination statutes had no bearing on the
issues here. We agree that the statutes’ pertinence is at best extremely attenuated. They
address situations where the grantor of a fee simple estate has reserved the power to
terminate the estate upon the occurrence of a specified condition. (Civ. Code, § 885.010,

subd. (a)(1).) This action, in contrast, concerns servitudes imposed and assumed by
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adjoining property owners by mutual assent. We see no particular resemblance between
any of these servitudes and a power of termination.

However, the mere fact that the court relied on dubious authority cannot by itself
lead to reversal. An appellate court “review[s] the judgment, not the reasoning of the
court below. [Citation.] ... [A] ruling or decision correct in law will not be disturbed
on appeal merely because it was given for the wrong reason. If correct upon any theory ﬁ;*
of law applicable to the case, the judgment will be sustained regardless of the
considerations that moved the lower court to its conclusion. [Citations.]’ (Belair v.
Riverside County Flood Control Dist. (1988) 47 Cal.3d 550, 568.)” (Ladas v. California
State Auto. Assn. (1993) 19 Cal.App.4th 761, 769-770.) “Two theories seem to be
involved here: firsz, that the appellate court reviews the action of the lower court and not
the reasons for its action; second, that there can be no prejudicial error from erroneous
logic or reasoning if the decision itself is correct.” (9 Witkin, supra, Appeal, § 346, p.
397.)

As we read the judgment, the trial court only cited the power-of-termination
statutes as a guide to what might constitute a reasonable time for defendants to exercise
whatever rights they had under the agreements at issue here. As discussed in greater
detail below, we believe the agreements could be reasonably understood to create
interests that were both conditional and limited in duration. It was apparently in
reference to that aspect of the controversy that the court viewed the statutes governing
powers of termination as possessing some analogical force. While we find the court’s
reliance on them somewhat questionable, we cannot say that it inflicted any prejudice on
defendants, because we think the judgment is sustained on the grounds set forth below.

C. Parking Agreement

We find ample grounds on the face of the parking agreement to conclude that it

was unenforceable and subject to cancellation insofar as it might affect plaintiffs or their
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title. The language of the agreement indicates that the obligations it created were
explicitly predicated on a condition that never came to pass, that they were expressly
limited in duration, and that they were not intended to bind Gravenhorst/Stauffer’s
successors in interest, including plaintiffs.

The chief right conferred on defendants by the parking agreement—indeed the
only one discussed by the parties—was a right to purchase four parking spaces on
neighboring properties. Although neither side mentions the fact, the agreement also
granted defendants a right to purchase a 400 square foot “recreational area,” sometimes
apparently referred to as a “sitting yard.” The agreement plainly stated, however, that
these rights would only come into being “[i]n the event the County of Santa Cruz
imposed additional parking requirements and a recreational area requirement ... ."”
Defendants conceded below that as of the time of trial, the county “ha[d] not required . . .
[defendants to] obtain the additional 4 parking spaces contemplated in the Use
Agreement.”

It 1s of course the rule that an interest depending on a condition passes in or out of
existence in accordance with its conditional nature. (See 12 Witkin, Summary of Cal.
Law (10th ed. 2005) Real Property, § 382, pp. 446-447.) Thus the right to purchase
parking and recreational spaces here never came into existence. Defendants implied,
however, that it might yet do so, stating that “should the County impose the actual
parking requirements,” they were “relying on the terms of the Use Agreement” to satisfy
those requirements and “not lose the commercial use of their property.” They thus
asserted a right that was in effect perperual. But the agreement itself squarely contradicts
such a claim, stating that the right was to be a “temporary” one lasting only so long as the
existing “partial residential use” of the property, which defendants intended to end by

converting the property entirely to commercial use. This at any rate is how we read the
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language set forth in the margin.” Defendants have offered no alternative reading; indeed
the parties have scarcely troubled themselves with the language of the agreements at all.
But the agreement explicitly contemplated that the rights granted would be of limited
duration, which must be taken to mean that defendants were granted a reasonable time
within which to exercise it, at the conclusion of which the obli gation would be
extinguished whether they had done so or not. (See Civ. Code, § 1657 [“If no time is
specified for the performance of an act required to be performed, a reasonable time is
allowed.”].)

The agreement also contains intrinsic indications that the time contemplated by the
parties was well short of the 25 years that had elapsed at trial. It provided that payment
for the parking and recreational spaces—both when purchased by defendants, and when
sold back to Gravenhorst/Stauffer—would be made by adding the purchase price to, or
subtracting it from, the balance of an existing loan between the parties. It appears highly
unlikely that this payment mechanism would remain available after a sale of the burdened
property by Gravenhorst/Stauffer, because the purchase price would then be payable to
their successors, who could not be expected to assume the loan in question. Certainly
this payment mechanism would cease to exist when the loan was paid off. Although the
term of the loan is not unmistakably disclosed by the record, the agreement refers to

“amortization over a 20-year period.” The failure to provide for an alternative payment

? “It is the intention and agreement of the parties that the acquisition of the
adjacent properties from Seller will be a temporary one only to meet the residential
requirements imposed by the County of Santa Cruz. Buyer intends to convert the entire
improvements at 4630 West Walnut to commercial use. To implement the foregoing
Buyer and Seller agree that Buyer has option [sic] to construct a second story decking on
the rear and/or on the side of the subject property to meet the recreational space
requirements of the County of Santa Cruz, and by doing so discontinue the requirement
for the 400 Sq. Ft. parcel. When that is accomplished, Buyer shall sell back to Seller and
Seller shall purchase from Buyer the said 400 Sq. Ft. property at the original $6,000.00
price and the parking area for the sum of $2,000.00 per space.” (Italics added.)
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mechanism strongly suggests an intention that any purchase and resale would be
completed at least that soon.

The parking agreement also expressly reserved to Gravenhorst/Stauffer the power
to determine the location of the spaces to be sold. It provided that they could be situated
on any of the “adjacent properties owned by Seller, with the location of such to be
determined by Seller,” provided that the locations (1) conformed to county requirements,
and (2) were within 80 feet of defendants’ property. The agreement provided no
mechanism for determining the ldcation of these spaces after the potentially burdened
properties had come under separate ownership, as had occurred by the time this matter
arose. For defendants to now exercise the purchase rights contemplated by the
agreement, someone would have to determine which of their neighbors would provide
space, and how much, and where. We doubt that any private actor could successfully
claim the power to make such a selection, or that any court would undertake to do so. In
any event, the agreement’s failure to provide for the selection of locations after
Gravenhorst/Stauffer no longer owned the properties is more evidence that the obligation
to provide parking and recreational space was personal to them and that if defendants
were to exercise the correlative right at all, they had to do so before the promisors
divested themselves of the means to perform.

That the obligation to provide parking and recreational space was personal to
Gravenhorst/Stauffer is also readily inferred from the agreement’s complete failure to
provide otherwise. This failure cannot be attributed to mere oversight, because the Use
Agreement pointedly declares another obligation, not at issue here, binding on the
parties’ successors in title. Paragraph 6 states that the occurrence of specified conditions
will cause an “existing stairway easement” benefiting defendants’ property to undergo
“diminishment,” such that it becomes “only a fire easement,” to be “appropriately marked

and signed” as such. The next paragraph states, “This agreement for modification of the
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easement shall . . . run with the land and be binding upon the parties hereto, their
successors, or assigns.” There is no similar recital with respect to any other provision of
the agreement, including the right to purchase additional parking and recreational spaces.
The use of language of appurtenance in reference to the stairway easement, but not in
reference to the parking/recreational spaces, supports an inference that the latter
obligation was intended to bind only Gravenhorst/Stauffer.

So far as this record shows, the trial court was bound to reach the conclusion it did
with respect to the parking agreement. That agreement plainly did not grant defendants a
perpetual right to purchase space on neighboring properties. To the extent it burdened
those properties at all-—a doubtful proposition with respect to the rights at issue here—
the right could readily be found to have become unenforceable by the time the matter was
adjudicated. The court acted quite properly in expunging from plaintiffs’ title whatever
shadow remained of that erstwhile right.

D. Road Agreement

The road agreement presents a more difficult case than the parking agreement
because we see nothing on its face rendering it unenforceable against plaintiffs. It
purports 1o create a number of mutually binding covenants, explicitly running with the
land, concerning the use, maintenance, repair, and improvement of a “right of way” that
traverses or touches upon plaintiffs’ and defendants® property, as well as the property of
the neighboring Bermans, who are not parties here.!® Nothing in the record affirmatively
demonstrates that those mutual obligations have become unenforceable. The absence of

a trial record, however, makes it impossible to say that the trial court erred in so finding.

" The road agreement states, “The Parties agree that the rights and
responsibilities contained in the Agreement shall constitute covenants running with the
land,” and, “The parties hereto further agree to obligate thermselves, their heirs. personal
representatives, successors and assigns to maintain and improve said road in accordance
with the terms and conditions of this agreement.”
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Both parties agree that the underlying purpose of the road agreement was to fulfill
a condition imposed by county planners on the development of defendants’ property.
Beyond that its intended effect—particularly on the property rights of the parties—is far
from clear. It does not plainly create a right of way, but rather declares certain mutual
rights and obligations with respect to a right-of-way that may or may not already exist.
The paradigmatic term “grant” nowhere appears. (See Civ. Code, § 1092 [“grant of an
estate . . . may be made in substance” by stating, “ ‘I, A B, grant to CD’ * the described
property]; Klamath Land & Cattle Co. v. Roemer (1970) 12 Cal.App.3d 613, 618 [“The
essential of such a [grant] deed has long been held to be the word ‘grant’ [citation] and it
appears that in California this word has been applicable to the transfer of @/l estates in
real property, and not solely estates in fee simple, since sometime prior to 1845.”].) Of
course we are long past the days when the law depended on ritual incantations, and a
conveyance may be effective despite failure to use the word “grant.” (See Carman v.
Athearn (1947) 77 Cal. App.2d 585, 596 [“No precise words are necessary to constitute a
present conveyance.”].) The dispositive question is whether the words used “are
sufficient to show an intention to pass a present title.” (Jd. at p. 597.) However we see
no other language in the agreement—or anywhere else in the record—establishing such

an intent, 1

" “An instrument creating an easement is subject to the same rules of
construction applicable to deeds and is interpreted in the same manner as a contract.
(%] . ... The conveyance is interpreted in the first instance by the language of the
document. When the intent of the parties can be derived from the plain meaning of the
words used in the deed, the court should not rely on the statutory rules of
construction. ... [4] ... When the document creating the easement is ambiguous, the
court looks to the surrounding circumstances, the relationship between the parties, the
properties, and the nature and purpose of the easement in order to establish the intention
of the parties. The cardinal rule of interpretation is to ascertain and enforce the intentions
of both the grantor and the grantee.” (6 Miller & Starr (3d ed.) Cal. Real Estate, § 15:16,
at pp. 6263 (fns. omitted); see Civ. Code, § 806 [“The extent of a servitude is
determined by the terms of the grant, or the nature of the enjoyment by which it was
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The agreement opens with a recital that it “pertains to that right of way described
as Parcel Four in the attached exhibit.” This language suggests the agreement then
proceeds to declare rights and obligations concerning the use, repair, governance,
maintenance, and improvement, of the right of way. The ninth paragraph clearly refers to
a right of way that already exists for the benefit of defendants’ parcel, stating that
vehicles and pedestrians may “[c] urrently” enter a “recorded” right of way meeting “the
parking and circulation necessities for the existing 4630 West Walnut Building.”"® The
tenth paragraph then recites the “intention of May Gravenhorst Stauffer or her assigns to
Jurther develop the existing vehicle and pedestrian right of way to enter off Porter Street
to run through [other parcels] and then cut out of [a specified parcel] to ultimately exit
into West Walnut”—a description that appears to match “Parcel 4.” Adding yet more
uncertainty is a statement that “vehicle, pedestrian, parking and circulation arrangements
shall be planned and agreed to in writing between each parcel mentioned above”—
language suggesting only an agreement to agree, a type of contract generally viewed as
illusory and unenforceable.

The absence of a trial transcript leaves a factual vacuum about the actual
circumstances in which the agreements were entered, but both sides asserted in their trial

briefs that they were intended to satisfy requirements of county planners.”® Plaintiffs

acquired.”]; Civ.Code, § 1066 [“Grants are to be interpreted in like manner with contracts
in general™].)

2 This was apparently the “Liles easement” which counsel mentioned at the
hearing on the motion to modify the judgment, and which both attorneys agreed was not
affected by the present judgment.

" Attached to defendants’ trial brief were planning documents Stating that “A
joint parking and circulation agreement shall be established between the following
parcels: 30-201-11, 25, 34, 36, and 37"—i.e., plaintiffs’ and defendants’ parcels, plus the
parcel(s) of the Bermans.
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went further, asserting that the parking agreement, and by extension both agreements,
were a “hoax” intended solely to satisfy planning requirements and not, inferentially, to
create genuine property rights. Plaintiffs further asserted in their brief “[t]here never has
been a ‘road’ in the parcels described.” Defendants did not, so far as this record shows,
take issue with this assertion.

It thus appears that the road agreement spells out the parties’ rights and obligations
with respect to maintenance of a posited roadway which may or may not be entirely
hypothetical. The rights and obligations are extremely ambiguous and may even be
illusory insofar as the agreement anticipates future agreement among the owners. Given
these circumstances the record before us affords no basis to say that the trial court was
compelled to find that the road agreement created a valid and subsisting interest in
defendants burdening the neighboring properties.

Nor does the record permit us to say that the court could not find such a material
change in conditions as to justify the extinguishment of whatever beneficial interest the
road agreement might otherwise vest in defendants. In their trial brief and again on
appeal, defendants concede that a servitude or similar burden on land may be rendered
unenforceable by ““a material change in conditions to the extent that the original purpose
for the restriction becomes obsolete.” In fact the rule is somewhat broader than this. In
Wolff'v. Fallon (1955) 44 Cal.2d 695, 696-697, the court wrote that the plaintiffs were
entitled to relief from a restriction limiting their property to residential use where the trial
court found the property no longer suitable for residential use and that enforcement of the
restriction “would be inequitable and oppressive and would harass plaintiff without
benefiting the adjoining owners.” (Italics added; see also Hirsch v. Hancock (1959) 173
Cal.App.2d 745, 758-759 [rejecting as “groundless,” in light of Wolff, contention that
“the termination of restrictions by judicial decree is justified only when their original

purpose has become obsolete™]; Bolotin v. Rindge (1964) 230 Cal.App.2d 741, 744
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[invalidation of restriction reversed where trial court made “no finding that the purposes
of the restrictions have become obsolete, or that the enforcement of the restrictions on the
plaintiffs’ property will no longer benefit the defendants™] italics added.)

The question of changed conditions was clearly tendered by the pleadings and
addressed by the trial court. Plaintiffs alleged in their complaint that the agreements
“endow[ed] defendants with no assertable rights” because they contemplated the devotion
of defendants’ parcel to “the conversion of a single family dwelling into commercial
offices with interim use of two apartments,” and “rested upon specific conditions which
never took place.” Similarly they asserted in their trial brief that the agreements
“address[ed] an entirely conditional set of circumstances which never took place.” The
trial court wrote in its judgment that “[o]ver the . . . twenty-five years” since the
agreements had been recorded, “none of the events which were contemplated with the
creation of these agreements have taken place.” The court also stated that “circumstances
have changed in relationship to the Santa Cruz County Ordinances adopted in 1995 and
2009.”

Defendants have failed to show that these facts, or the rationales they imply, were
not sufficient to sustain the judgment. Defendants merely assert that “there is no written
evidence whatsoever before the Court that circumstances had changed in relationship to
the Santa Cruz Ordinances adopted in 1995 and 2009.” But this denial of the presence of
“written” evidence is pregnant with the possibility, and indeed may be understood as an
implicit admission, that the trial court received other evidence—such as oral testimony—
of such a change in circumstances. In any event an appellate reversal cannot be
predicated on claimed deficiencies in the evidence where the evidence before the trial
court has not been brought up on appeal and affirmatively shown to be legally
insufficient. * ‘A party who challenges the sufficiency of the evidence to support a

particular finding must summarize the evidence on that point, favorable and unfavorable,
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and show how and why it is insufficient. [Citation.]’ (Roemer v. Pappas (1988) 203
Cal.App.3d 201, 208, italics added.)” (Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th
400, 409.) Obviously it is impossible to accomplish this task when the relevant evidence
is absent from the record.

In short, the present record will not allow us to say that the trial court erred in
finding the road agreement, along with the parking agreement, unenforceable. If the
court erred, it was incumbent upon defendants to present a sufficient record—and
sufficient legal argument—to establish as much. They have failed to do so.

D1SPOSITION

The judgment is affirmed.
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RUSHING, P.J.

WE CONCUR:

PREMO, J.

ELIA, J.

Palmer et al, v. Silveira et al,
H037588
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Austin B. Comstock (33123)

340 Soquel Avenue, Suite 205
Santa Cruz, CA 95062

Telephone:  (831) 427-2727
Facsimile: (831) 458-1165

COMSTOCK, THOMPSON, KONTZ & BRENNER F ! L E

Attorneys for Plaintiffs

RN,

g Bk

x 4
175

Crodviir

MAR 2 5 2003

A V@,
BY
DEP ANTA CRUZ'COUN

SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY OF SANTA CRUZ

ALAN B, PALMER, Trustee of the Palmer
Trust created May 4, 1999, SANTA CRUZ
PROPERTIES LLC, a California Limited
Liability Company,

Plaintiffs,
VS,

ANTHONY P. SILVEIRA, and

KANDIE L. SILVEIRA, Trustees of

the Silveira Family Trust Dated
November 18, 1992, and DOES 1 through
20,

Defendants.

Plaintiffs allege:

1. Atall times relevant:

No. CV 163244

COMPLAINT FOR

DECLARATORY RELIEF,

QUIET TITLE, AND CANCELLATION
OF INSTRUMENTS

A. Alan Blair Palmer, Trustee of the Palmer Trust created May 4, 1999 (Palmer),

was and is the owner of real property in the unincorporated area of Soquel, Santa Cruz County,

California, known as APN 030-201-33 and 34, more particularly described in Exhibit A, attached

and made a part hereof by this reference.
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ATTORNEYS AT LAW

Comsrock, Tonomresos, Kontz & BRENNER
340 SoQuel AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

B. Santa Cruz Properties LLC (LLC) is a limited liability company organized
under the laws of California with a principal place of business in Santa Cruz County, California,
and was and is owner of real property located in the unincorporated area of Soquel, California,
known as APN 030-201-25 and 37, more particularly described in Exhibit B, attached and made
a part hereof by this reference.

C. Defendants Anthony P. and Kandie L. Silveira, Trustees of the Silveira Family
Trust dated November 18, 1992, were and are owners of real property located in the
unincorporated area of Santa Cruz County known as 4630 Porter Street, Soquel, more
particularly described in Exhibit C, attached and made a part hereof.

D. Defendants Dale B, Berman and Terry Lee Berman, husband and wife, were
and are owners of real property located in the unincorporated area of Soquel, California, known
as APN 030-201-36, more particularly described in Exhibit D, attached and made a part hereof
by this reference. The defendants Berman are nominally named in this complaint because the
right-of-way described in paragraph 4 below as “Parcel Four” traverses the southerly boundary
of the Berman property.

E. On June 18, 1986, defendants Silveira caused to be recorded in Santa Cruz
County Official Records a Road Maintenance and Circulation Agreement recorded at Book 3993,
Page 69, and a Use Agreement recorded at Book 3993, Page 76, both of which are attached as
Exhibits E and F, respectively, and incorporated by this reference as though fully set forth.

2. DOES 1 through 20 are sued herein under fictitious names because as of the date of
filing of the complaint in this cause plaintiffs do not know the true names and capacities of said
DOE defendants, who may have some claims to the matters described in this complaint.

Plaintiffs pray leave to amend this complaint when the true names and capacities of the said DOE
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Comsrock, Tnomeson, Koxrz & Bresnen

ATTORNEYS AT LAW

340 SOQUEL AVENUE. SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328

10
11
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14
15
16
17
18
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24
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26
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28

defendants have been ascertained.

3. Plaintiffs Palmer and LLC are engaged in a business enterprise involving potential
integration of their respective properties in connection with parking and traffic flow for office
buildings and related improvements to be constructed under the Santa Cruz County permit
process.

4. A purported easement described in Exhibit E as “Parcel Four”, as depicted on Page 75
of Book 3993 of the Official Records of Santa Cruz County was predicated on events described
in Exhibits E and F which never occurred. At no time after June 18, 1986, has there ever been
created any right of way for ingress or egress on the area above-described. As such, the rights
and duties purported to be created in Exhibits E and F are illusory, have never materialized, and
comprise clouds on the title of the properties of plaintiffs.

5. Plaintiffs incorporate paragraphs 1 through 5 of this complaint into each of the causes
of action set forth below.

FIRST CAUSE OF ACTION
(Declaratory Relief — §1060 Code of Civil Procedure)

6. Plaintiffs take the position that the language of Exhibits E and F relating to the
conversion of a single family dwelling into commercial offices with interim use of two
apartments on APN 30-201-11, rested upon specific conditions which never took place and for
that reason endows defendants with no assertable rights. Defendants Silveira argue that the Road
Maintenance and Circulation Agreement and Use Agreement comprehend the eventual
development of the properties now owned by plaintiffs and that the parking rights contained in
these documents were paid for and persist in their vitality.

7. Plaintiffs are entitled under C.C.P. §1060 to a declaration of rights and duties of the
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Cousvock, Thomrson, Kontz & Brenner

ATTORNEYS AT LAW

340 SOQUEL AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328
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parties respecting the validity of the language in Exhibits E and F as of 2009 in relation to the
properties described in Exhibits A and B.
SECOND CAUSE OF ACTION
(Quiet Title — §760.020 Code of Civil Procedure)

8. Plaintiffs incorporate by this reference as though fully set forth paragraphs 6 and 7
above.

9. By reason of the conditional nature of the rights of anyone in or to the use of the 12'
right of way described as Parcel 4 in Exhibit E and the absence of performance of any of the
development contemplated in Exhibits E and F, the entitlements under the said recorded
documents have no substantive effect on the parcels described therein or on the parcels described
in Exhibits A or B; therefore, plaintiffs are entitled to a decree from this Court quieting title in
plaintiffs declaring that the real property described in Exhibits A and B to be free and clear of
any encumbrances, rights of way, or other obligations resulting or arising from the recordation of
Exhibits E and F.

THIRD CAUSE OF ACTION
(Cancellation of Instruments — §3412-3415 Civil Code)

10. Plaintiffs incorporate by this reference as though fully set forth paragraphs 8 and 9
above.

11. The purported entitlements created in Exhibits E and F, if left outstanding, may cause
serious injuries to plaintiffs, whose rights to develop their respective properties to their highest
and best use will be impaired if not defeated altogether. Plaintiffs seek cancellation of the
recorded instruments set forth as Exhibits E and F.

WHEREFORE, plaintiffs pray judgment as follows:
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Consrock, Tuosrson, Koniz & Buessen

ATTORNEYS AT LAW

340 SoQUEL AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328
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i

1. For a declaration that defendants have no rights assertable against plaintiffs’ properties
under the Road Maintenance and Circulation Agreement and Use Agreement recorded June 18,
1986, in Santa Cruz County Official Records;

2. For a decree quieting title to plaintiffs’ properties free and clear from any rights, rights
of way, or other entitlements described in Exhibits E and F;

3. For a judgment cancelling from the public records of Santa Cruz County, California,
those documents recorded as Exhibits E and F;,

4, For all costs of suit incurred herein; and

5. For such other relief as may be proper.

Comstock, Thompson, Kontz & Brenner

Dated; March 25, 2009 By: ﬁmw gdmﬂéw/&

Austin B, Comstock
Attorneys for Plaintiffs
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Exhibit A

SITUATE IN THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA AND DESCRIBED AS FOLLOWS:

PARCEL ONE:

COMMENCING AT THE NORTHWEST CORNER OF A LOT OF LAND OWNED AND OCCUPIED BY J. L. GROVER, ON
NOVEMBER 25, 1868, AND RUNNING THENCE NORTH 89 DEGREES WEST 77.22 FEET TO A POST IN LINE OF
ORCHARD FENCE, NOW OR FORMERLY OF JOHN DAUBENBISS; THENCE NORTH ALONG LINE OF SAID FENCE 194
FEET AND § INCHES TO THE SOUTH SIDE OF DIESING STREET, NOW CALLED WALNUT STREET: THENCE
EASTERLY ALONG THE SOUTH SIDE OF SAID DIESING STREET, NOW CALLED WALNUT STREET, $1 FEET AND 3
INCHES TO A STAKE; THENCE SOUTHERLY 194 FEET AND § INCHES PARALLEL WITH LINE OF SAID ORCHARD
FENCE TO THE PLACE OF BEGINNING.

EXCEPTING THEREFROM THE LANDS CONVEYED TO RAYMOND O. PETERSON AND WIFE BY DEED DATED JULY
15, 1958, RECORDED JULY 23, 1958 IN VOLUME 1195 OF OFFICIAL RECORDS AT PAGE 513, SANTA CRUZ COUNTY
RECORDS.

PARCEL TWQ:

BEING A PART OF THE LANDS CONVEYED TO J.L. MEEKS, ET UX., BY DEED DATED SEPTEMBER 2, 1954 AND
RECORDED SEPTEMBER 28, 1954 IN VOLUME 984, AT PAGE 561, OF}'ICIA.L RECORDS OF SANTA CRUZ COUNTY,
DESCRIBED AS FOLLOWS, TO WIT:

BEGINNING AT A POINT ON THE EASTERN BOUNDARY OF SAID LANDS OF MEEKS AND AT THE NORTHWEST
CORNER OF PARCEL NO. 1 OF LANDS CONVEYED TO RAYMOND O. PETERSON, ET UX., BY DEED DATED
NOVEMBER 18, 1957 AND RECORDED JANUARY 21, 1958 IN VOLUME 1167, AT PAGE 479 OFFICIAL RECORDS OF
SANTA CRUZ COUNTY; THENCE NORTH 89 DEGREES WEST 77.22 FEET, MORE OR LESS, TO THE WEST
BOUNDARY OF SAID LANDS OF MEEKS; THENCE SOUTHERLY ALONG THE WEST BOUNDARY OF SAID LANDS OF
MEEKS, 38.00 FEET, MORE OR LESS, TO THE SOUTH BOUNDARY OF SAID LAND OF MEEKS: THENCE ALONG THE
SOUTH BOUNDARY OF SAID LAND OF MEEKS, SOUTH 89 DEGREES EAST 77.22 FEET TO WEST BOUNDARY OF
LANDS CONVEYED TO RAYMOND O. PETERSON; THENCE NORTHERLY ALONG THE WEST BOUNDARY OF SAID
LANDS OF PETERSON 38.00 FEET, MORE OR LESS, TO THE PLACE OF BEGINNING.

PARCEL THREE:

A RIGHT OF WAY, 20 FEET IN WIDTH, FOR INGRESS, EGRESS AND UTILITIES AS RESER VED IN THE DEED
RECORDED JUNE 25, 1991 IN BOOK 4856, PAGE 191, OFFICIAL RECORDS OF SANTA CRUZ COUNTY.

APN:  030-201-34 PARCEL ONE
030-201-33 PARCEL TWO

EXHIBIT A
PAGE ./ OF /.

Pescription: Santa Cruz,CA Document-Year.DocID 2004.14216 Page: 2 of 2
Order: a Comment:
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EXHIBIT “A”

EIC;I'LLLA(S'I;ESH\J THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA AND DESCRIBED AS

PARCEL ONE:

BEGINNING ON THE WESTERLY SIDE OF PORTER STREET 72.00 FEET SOUTHERLY FROM
THE SOUTHEASTERLY CORNER OF PORTER AND WALNUT STREETS AT THE
SOUTHEASTERLY CORNER OF THE LANDS AGREED TO BE CONVEYED TO ORPHA A.
NASH AND ROBERT O. NASH, AS HEREINAFTER SET OUT; THENCE ALONG THE
WESTERLY SIDE OF PORTER STREET SOUTH 0 DEGREES 41' WEST 52 FEET TO THE
NORTHEASTERLY CORNER OF THE LANDS FORMERLY OF THE ESTATE OF JOSEPH
LANE, DECEASED, NOW BELONGING TO B.F.P. SMITH; THENCE ALONG THE
NORTHERLY BOUNDARY OF SAID LAST MENTIONED LANDS WESTERLY 148 FEET,
MORE OR LESS, TO THE EASTERLY BOUNDARY OF THE LANDS FORMERLY OF I.P.
HODGES, LATER OF WILLIAM BROWN, AND NOW UNDER AGREEMENT OF SALE TO M L.
LEWELLEN, THENCE ALONG SAID LAST MENTIONED BOUNDARY NORTHERLY 124.00
FEET, MORE OR LESS, TO THE SOUTHERLY SIDE OF WALNUT STREET; THENCE ALONG
THE SOUTHERLY SIDE OF WALNUT STREET NORTH 88 DEGREES 39' EAST 64.00 FEET,
MORE OR LESS, TO THE NORTHWESTERLY CORNER OF THE LANDS AGREED TO BE
CONVEYED BY NELSON B. JONES AND LYDIA A. JONES, HIS WIFE, TO ORPHA A. NASH,
AND ROBERT O. NASH, BY AGREEMENT, DATED MAY 12, 1925 AND RECORDED IN THE
OFFICE OF THE COUNTY RECORDER OF SAID SANTA CRUZ COUNTY, IN VOLUME 44,
PAGE 113, OFFICIAL RECORDS OF SANTA CRUZ COUNTY; THENCE ALONG THE
WESTERLY BOUNDARY OF SAID LAST MENTIONED LANDS SOUTH 0 DEGREES 41' WEST
72.00 FEET TO THE SOUTHWESTERLY CORNER THEREOF, AND THENCE NORTH 88
DEGREES 39" EAST 84.00 FEET TO THE PLACE OF BEGINNING.

EXCEPTING THEREFROM ALL THAT PORTION THEREOF CONVEYED IN THE DEED TO J.
REUBEN DAVIS, ET UX, RECORDED AUGUST 6, 1959, IN VOLUME 1263. PAGE 320,
. OFFICIAL RECORDS OF SANTA CRUZ COUNTY.

PARCEL TWO:

BEGINNING ON THE WESTERLY SIDE OF PORTER STREET 124.00 FEET SOUTHERLY
FROM THE SOUTHWESTERLY CORNER OF PORTER AND WALNUT STREETS, WHICH
POINT IS ALSO THE SOUTHEASTERLY CORNER OF LANDS NOW OR FORMERLY OF F. M.
HOLDAWAY, ET UX.; THENCE ALONG THE SOUTHERLY BOUNDARY OF SAID LANDS OF
HOLDAWAY, WESTERLY 148,00 FEET, MORE OR LESS, TO THE EASTERLY BOUNDARY
OF LANDS NOW OR FORMERLY OF WILLIAM BROWNE; THENCE ALONG THE SAID LAST
MENTIONED BOUNDARY SOUTHERLY 55.00 FEET TO A POINT; THENCE EASTERLY
148.00 FEET, MORE OR LESS, TO A POINT ON THE WESTERLY LINE OF PORTER STREET,
FROM WHICH THE POINT OF BEGINNING BEARS NORTH 0 DEGREES 15' EAST 55.00 FEET;
THENCE NORTH 0 DEGREES 15' EAST 55.00 FEET TO THE POINT OF BEGINNING.

EXCEPTING THEREFROM ALL THAT PORTION THEREOF CONVEYED IN THE DEED TO
HELEN HAYNES VOLCH, RECORDED AUGUST 16, 1951 IN VOLUME 835, PAGE 139,
OFFICIAL RECORDS OF SANTA CRUZ COUNTY.,

APN: 030-201-37 PARCEL ONE
030-201-25 PARCEL TWO

EXHIBIT O

PAGE L. oF . (.

00703/0005/71 $3473.WPD

Description: Santa Cruz,CA Document-Year.DocID 2006.14417 Page: 2 of 3
Order: a Comment:
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Description:

Order:

a Comment:

Santa Crucz,CA Document-Year.DocID 2001.51079 Page:

PARCEL OMNE:

BEINC a part of the Rodéo flwocho snd situare in the Town of Soguel, bounded and

duscribed as Iollé}‘,’f{

BECINNING ot & polnt en thy southerly line of Walnut ‘Strwsz, distant thercon

South B8* 39 Weat 44 fcet fron tho intursgection theruof viLh ths Uedterly line
af Porter Street; theoce frow satd ppint of tegtoaicR South BBY I Wesc '

[vet o a statioa; Lbhance leaving akld atreet South 0" 4}' Went parallel with the
Woaterly line of eaid Portey Streer 72 [eet to & otationj thence North B88° 39!
gasl pavallel with the sald lipe of Walnuct Srreet 40 fgec; thence North 0" &I°
East patallel with the Wescerly line cl Porter Street 72 {eet to the ppint of

beginaing,

PARCEL TWO:

A nou-exclupive eapemeont for Ingr.an ond egrcus, 4 feat in width, the Eagicro
Jive of which 1s the Esatero lioe of the lauods cooveyed to Mzay Cravenhorat, by
Deed recorded on July 2B, 1980, {o Book 321B, Page %74, Official Records of Sanra

Cruz County.

PARCEL THREE:

12 fpet ip width, the Northero line of

A right of way for ingress and egrens,
ec. al.,

which is the Soutbern line of the landvy cooveyed to Michsel D. Liles,
by Deed recordsd on Juiy 22, 1982, in Book 344y, Page 670, O({actal Recerds ol
Sants Cruz County and of the lands conveyed to May Gravenhorst, et. al., rocordud
on July 17, 1978, 1o Book 2937, Page BB, Dfficial Records of Sonta Cruz County.

exnrgrr o C

— e G em

PAGE ./ OF ../

3 of 3
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BEING A PART OF THE LANDS CONVEYZD 10 F.M. HOLDAWAY , ET UX, BY DEED RECORDED
DECEMBER 11, 13946 W VOLUME 607, PAGE 419, OFFICIAL REOORDS OF SANTA CRUZ
COUNTY AND DESCRIDED AS FOLLOWS, TO WIT:

BEGINNING AT A FOINT ON THE SOUTHERLY SIDE OF WALNUT STREET AND THE NORTHWEST
QORNER OF THE LANDS CCNVEYED T0 CHARLES N. DRAKE, BY DEED RECORDED DECEMBER 12,
1950 IV VOWWME 802, PAGE 312, OFFICIAL REORDS OF SANTA CRUZ COUNTY; THENCE
Mﬂ%ﬂmleLmEOFSAIDLNmSOFDRAKE 50UTH 0 DEGREES 41' WEST 85,0
FEET TO A POINT; Tr{ENCESOImlBSDB:RE&”'PmTGGOFm,DDRLORIB&. O
THE WESTERLY LINE QP SAID LANDS OF HOLDAWAY: THENCE NORTHERIY, ALONG THE
m&nmorsammmsmmmmmesummmmysmm
WALNUT GTREET; THENCE ALCNG THE SOUTHERLY SIDE OF WALMJUT STREET, NORTH 68
OBEGREES 38' EAST 64,0 FEET, MORE OR LESS, 'ID'IHEFLACBOI‘EB’SMD)G R

PAGE | OF | n
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HER RECORDED MAIL TO "3@3
um3993mc 69 RITOROLD 0 (W( REQUES) OF - 5

nthony and Kandle Silveris
223 Scquel Drive
anta Cruz, CA 95065

This Agreement is entered into this 20th day of May 1986, by and among
the owners of that real property located in the County of Santa Cruz, State

of Califoruia, &s described in Exhibit "A" atcached hereto and made 2 part

ROAD MAINTENANCE & CIRCULATION AGREEMENT JUN18 1888
et

FOUNDERS TITLE GO,

IM. ’m“‘)’.\*‘
SANIA CRU7 COUNTY, Qtcal Rucaies

—

hereof and prrta.ns to that right of way described as Parcel Pour iu the afor i

mentioned Exhibit,

Each of the owners of these parcels or amy furure division of these
parcels shall have equal right to, and obligacjon for, the benefits to this
road &énd shall have one vote per parsel in matrers pertalolaop the same. The —

cost of improvements shall be limited to within cach owners parcel boundaries,

P

[

T

¥
o

The owners aof these parcels or any subsequent division of these parcels

agree that each owner shall be responsible for damage to che road caused by

themselves, fauwlly, friends or any service people or vendore doing service

or handling goods ordered by or for themselves. In the event any dawage is

done to the road, the owners responsible shall perform or ipitiace necessary

work to return the damaged portion of road to 1its prior coudition. HNecessary

work shall be completed as soon as practicable or within 45 days from first

voted damage. The parties agree to waintain the road to winimum standards

which ghall consist of whatever work is needed to keep the road mud-free,

dust~free, safe, and adequate for year—round two-way ctraffic, and the storm

drainage facilities functioning effecrively. All work shall be done by a

contracter or other qualified person acceptable to the majority of che

parties.

lmprovements to the road shall be ordered, implemented awd paid for

upon mutual approval of the owners party to the Agreement and shall be paid

for in equal portious by all owners.

Excepting owner(s) of APN's 30-201-25,

34,36, & 37 shall be solely respopsible for the initial similar improvement
of each of their lot portions lying within their property lines meeting the
existing improved borders of APN 30-201-11 & 37.

Al)l sums assessed in accordance with the provisions of this Agreement shall

constiture a lien on each respective parcal owuned by those party thereto.

\
The Parties agree that the rights aand responsibfilitdes: conctained in

the Agreement shall constitute covenants running wich che land.

Should any provision of this Agreement be unlawful or unenforceable

through statute or law, the parties agree that cthis shall not cause the

total Agreement to rerminate, and that cthey shall be bound by the remaining

(1

EXHIBIT E

PAGE ./ oF 7.
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800x39930: 70
ROAD MAINTENANCE & CIRCULATION AGREEMENT (CON'T)

"
covenants and promises herein conrained.

The parties intend by this Agreement to iwpose mwtually beneficial
covenants concerning the waintenance and repair of Parcel Four. The parties
hereto further agree to obligate themselves, their heirs, personal represen-
tatives, successors and assigns to maintain and improve said road in accordance
with the terms and conditions of chis agrecwent.

Currently to meet the parking and circulation necessities for che existing
4630 West Wulnut Bullding know as APN 30-201-11, vehicles or pedestrians may enter
a recorded right of way described as follows: A right of way for ingress and
egress, 12 feet in width, the Northern lipe of whkich is the Southern line of
the lands conveyed to Michael D, Liles, et.al., by Deed recorded on July 22,
1982, Ln Book 2465, Page 670, Official Records of Santa Cruz County and of
the lands couveyed te May Gravenhorst, et.al., recorded on July 17, 1978, in
Book 2937, Page BB, 0ffirial Records of Santa Cruz County.

Depending on wheo the commercial development/improvements are approved
for each separate parcels of APN's 30-201-25, 34, 36 and 37, vehicle, pedestrian,
parking and circulation arrangementcs shall be planned and agreed in wriciuog be-
tween each parcel meutioned above,

It is the incention of May Gravenharst Stauffer or her assigns to further
develop the existing vehicle and pedestrian right of way to enter off Porter
Street to run through APN 30-201-34, 36 and 37 and then cut out of APN' 30-20}-34
to ultimarely exit into West Walnut,

(See Exhibit "A" attached).

WITNESS OUR WS this ! z:\-b\day of Jupe 1984,
[é’/// / & 7///,/( }/K/WL{ZOR Lireaen

P N

EXHIBIT E

PAGE .~ OF 7.
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(General) o .
STATE OF CALIFORNIA X } ", F R
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BEING & pati of the Rodeo Rancho ond situate in the Towm of Soguel, bounded and,
described as follows: :

PARCEL ONE:

BEGINNING ot o polnt op the southerly line of Walout Streec, distant thecreon
South BB® 39’ Wesrt 44 feet [rom the (:.tersectlon thereof with the UWesterly line
of Porter Street; thence from said point of beginoing South 88° 39' Wesr 4D

feet to & station; thence leaving sald atreer South 0° 41' West parallel wich che
Westerly line of said Porter Screet 72 feet to a station; cheace Nerch 68° 39°
East parallsl with the said line of Walnut Street 40 Feer; thence North 0° 41’
East parallel with the Westerly line of Porter Street 72 feet to the point of
beginniny-
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PARCEL OHE:

SITUATE 1o the County of Santa Cruz, State of California, bound-d and
wmore particularly described as follows. to wit:

BEGINNING on the Westerly side of Forter Street 72.0D feet Southerly
from the Southeasterly corner of Porter and Walnut Streets .at the
Southeasterly crroer of the lands agreed to be conveyed ro Orpha A.
Hash and Robert 0. Nash, as hereinafter set out; thence along che
Westerly side of Porrer Street Swuth 0° 41' West 52 feet to che
Northeasterly cormer of the lands formerly of the estate of Joseph
Lane, deceased, now belonging to B, F. P. Smith; thence along the
Rortherly boundary of caid last mentjoued lands Westerly 148 feet,

wore or less, to the Easterly boundary of cthe lands formerly of J. P.
Hodgeae,later of William Brown, and now under Agreement of Sale to M. L.
Levellen; thence along said last mentioned boundary Northerly 124.00
feer, more or less, to the Southarly side of Walnut Street; thence
along the Southerly side of Walnut Street Horth 83° 39’ East 64.00 feec,
mote ar less, to the Norrhwesterly cormer of the lands agreed to be
conveyed by Nelson B, Jones, and Lydia A. Jones, his wife, to Orpha A.
Ragh, and Robert 0. Nash, by Agreemant, dared May 12, 1925 and vecorded
in the office of the County Becorder of said Santa Cruz County, in
Volume 44, Page 113, 0fficial Records of Sanca Cruz County; thence
along the Westerly boundary of said last wentioned lands South 0° 41'
Weat 72,00 feer to rhe Southwesterly corner thereof, and thence Norch
88° 39’ East 84.00 feet to the place of beginning.

EXCEPTING THEREFROM all that portion thereof conveyed in the deed to J.
Reuben Davis, et ux, recorded August &, 1959 ip Volume 1263, Page 320,
O0fficial Records of Santa Cruz County,

PARCEL TWO:
SITOATE in the County of Santa Cruz, State of California, bounded aund
more particularly described as follows, to wic:

BEGINNIRG on the Westerly side of Porter Screet 124.0 feetr Sourherly
from the Southwesterly corner of Porter and Walnut Streets, which

point is also the Southeasterly cormer of lands now ot formerly of F.M.
Holdaway, er ux,; thence along the Boutherly boundary of said lands of
Holdaway, Westerly 148.0 feer, more or less, to the Easterly boundary

of lands now or formerly of William Browne; thence along cthe said lasc
mentloned boundary Southerly 55.0 feet to a point; thence Easterly 148.0
feet, more or less, to & point oo the Westerly line of Porter Street,
from which the point of beginning bears North 0° 15' East 55.0 feet;
thence Rorth 0% 15' East 55.0 feet to the point of begioning.

EXCEPTING THEREFROM all chat portion thereof convayed in the deed to
Belea Baynes Volck, recorded Awgust 16, 1951 in Volume B35, Page 139,
Official Records of Saota Cruz County,

APR 030-201-36
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ETN KECORDED MAIL TO 509’-3993‘155 76 .
ithony and Kandie Silveria ijﬂam

123 Boquel Drive FOUNDERS TI1LE CO.

mca Cruz, CA 95065 JU 18%
USE AGREEAENT

3 L]
SANTA O COUMTY. OVhcn! Amcands

The undersigned parcies hereby amend their Real Estate Purchase Con- rf
tract and Receipt for Deposir dated Jupe 21, 1985, relating to the purc nﬁE I T

by Silveira ("Buyer™) from Stauffer ("Seller") of that cercain property 7 /
locatad at and commonly known as 4630 West Walnut Aveoue, Soquel, ca, =T]

bearing asmeasor's parcel no, 30-201-11. 5

Because of addirignal Tréguirements to be imposed by the County of

Senta Cruz, California; on the sald proparty relaced to 1ts partizl

cGurrent use &5 residential property, the parcies hereto further agree a =0

followa;

L. In che event the County of Sauta Cruz lwpused additional parki
requirements and 3 recregtiona] ares requirement covering the residential
use, it is agreed that Seller ehall make availghle to Buyer on adjacent
pPropercies owned by Seller, with the location of such to:be determined by
Seller in conformance vith the requiresenrs of Santa Cruz Councy

Tequired by Santa Cruz County,

2. Seller agrees to sell to Buyer and Buyer agrees to purchege from
Seller the additional four spaces at 2 total price of $8,000.00. Ip
addition, Seller agrees to sel]l to Buyer and Buyer agrees to purchase From
Saller the 400 Sq. Fr. parcel for the sum of $6,000.00.

3. While Seller 2hall have the right to designace the gensral

reserved for the 4630 West Walnur Streat building.

4. The purchase price sbal) be added ag the total amount to the
existing loan modified to 10T interest par aunun carried by Seller with
the moutbiy paymeat of eaid note to be adjusred to provide for amorti-
z8tion over a 20~year pericd. The adjusted wonthly payments shall start
after completion of reguired conditions and fuprovements as per the already
approved plans by the Santa Cruz County Building and Zoning Depacement.

(1:
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5. 1t 15 the intention and agreesant of the partiss thar the acqui-
sitioo of the udjacentfproperties from Seller will be a texporary one only
to meat the residentisl requirewents imposed by the County of Santa Cruz.
Buyer intende to convert the eatire iumprovemants at 4630 West Walnut to
commercial use. To lmplement the foregoing Buyer and Seller sgree thac Buyer
hae opticn to construct a second story decking on the vear and/or oo the aide
af the subject property to weet the recreational space requirements of the
County of Bants Cruz, and by doimg so discontinue rhe requirement for the
400 Bq. Pt. parcel. Uhen that is accomplished, Buyer shall saell back to
Seller and Seller shall purchees from Duyer the safd 400 Sq. Fc. property
at the original $6,000.00 price and the parking area for the sum of $2.000.00
per space. The purchase price will be paid by adjusting che Buyer's note
downuard io che total amount of the repurchase price and adjustment in
the wonthly payment.

6. It is further agreed by the parties that as and when Seller or her
sBuccessors develop the adjacent property at 4622 Wast Walnut (Assessor's
Parcel Wo, 030-201-36), such improvements will provide for access to the
street amd to parking for the said 4622 West Walnut Devulopment and to
bring about the diminishwent of the exisring sraitway easement used for
access to the upstairs umite at the subject propercy, 4630 West Walnut.

4 copy of said easement is actached hereto as Exhibit "A" and wade & part
hersof. Thareafter, that essewent will bs only a fire eamewant and will
be sppropriately umarked and signed as so as to indicate that restricted and
limiced ume,

7. This agreement for modification of the easemenr shall be separately
executad by the parties, recorded in Banta Cruz County, and shall run with
the lend aod be binding upon the parties hereto, their successors, or
assigns.

8. Buyer bareby mclknowladges performance by Seller of Paragraphs No.
5,7.8, and 9 of the said Real Estate Purchase Contract of Jume 21, 1985.
Subject to the terws and conditions contained in rhis agreemsnt, Sellsr
werraots that “The Property" has met all Santa Cruz County requirements for

coumercial use.

SEE NEXT FAGE FOR ROTARY ACKNOWLEDGEMENT.
(2)

EXHIBIT T
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VWITHESS OUR HANDS this__ day of June, 19B6.

7
4

b Sl L

’nthony Silveira j May Gravenhorst Stauffer
(Buyer) {Seller)

Landie Silvel Peter J. Gravemhorst
(Seller)

{Buyer)

, . s C
i L SE o L

oDy 17 JGP6 - befro o, the wndrigued. » oy Publ b s b 150
<y <y . -,

e PTAPLE NEAR ~——P

Thiy Farm Furolibed 8y Founders Titte Cosspany

Nasna (T ypesd o Prisberd)
ORC-056 Vhon e i i et el

(3)
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PARCEL ONE:

SITUATE io the Couary of Santa Crux, State of California, bounded and
wore pavticularly deecribed as fullovs, to wit:

BEGINNING ou the Wescerly side of Porrer Streetr 72.00 fest Southerly
from the Seuthessterly corusr of Forter and Walout Streats at the
Southeasterly corner of rhe lands agreed to be couveyed to Orphs A.
Nash and Bobert O, ¥ash. as hereimafter st our; thence alomg the
Wasterly gide of Porter Street Bouth 0° 41' West 52 feet vo the
Horcheasterly cormer of the lands formarly of the estate of Joseph
lens, deceased, wov belouging co B, P. P. Smith; thence along the
Northerly boundary of ea{d last wentionsd lends Westerly 148 fuer,
wore or less, to the Easterly boundary of the lands formerly of J. P.
Hodges,later of William Brown, and now under Agreemear of Sale to M. L.
Lewallen; thance along said Last mentioned boundary Northerly 124.00
feet, more or less, to the Suurberly side. of Ualnur Street; thence
along the Southerly side of Walmut Street North 83* 39' East 64.00 feet,
more or less, to the Northwesterly coruer of the lands agreed to be
conveyed by Nelson B. Jones, aud Lydia A. Jomes, bis wifa, To Orpha A.
Rash, and Robert O. Hash, by Agreement, doted May 12, 1925 and recorded
in the office of the County Recorder of said Santa Cruz County, in
Volume &4, Page 113, Official Records of Santa Cruz County; thence
along the Westerly boundary of said last mentioned lande South 0" 41'
West 72.00 feet ro the Sosthwesterly corner ther-of, and thence North
88® 39' East 84.00 feet to the place of beginning.

EXCEPTING THEREFROM all that portion theraof conveyed in the desd to J,
Reuben Davie, et ux, recorded August 6, 1959 in Volume 1263, Page 320,
Official Records of Sants Cruz County.

PARCEL TWO:
SITUATE in the County of Santa ‘Cruz, State of California, bounded snd
wore particulerly duscribed as followe, to wit:

BEGIHHING on the Westerly slde of Porter Street 124.0 fsat Southerly
from the Southwesterly coroer - -of Porrer and Walout Streets, which

point 18 &lac ths Southeasterly corner of lauds wow or formerly of F.M.
Boldavay, et ux,; thence along the Southerly boundary of said lands of
Holdawvay, Westerly 148.0 feet, more or less, to the Easterly boundary
of lands uow or formerly of Williaw Browne; thence along the said last
meatiooed boundary Southerly 55.0 faet to a point; thence Emsterly 148.0
fect, more or less, to & point on the Westerly line of Porter Street,
from which the point of begianing bears North 0* 15' East 55.0 feer;
thence Rorth.0° 15' Eagst 55.0 feet to the paint of begloning.

EXCEPTING TEEREFBOM all that portion thereaf conveyed iu the deed to

Helen Haynes Volck, recorded August 16, 1951 in Volume B35, Page 139,
Official Records of Santa Cruz County,

APN 030-201-36
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BEING a part of che Hodeo Rancho ind situste in thé Town of Soquel, bounded and.
described as follows: - !
]
BEGINKIBG at a point on che sourherly line of Haln.’rvt Brreet, distant therveon
South 88" 39' West 44 foat from the intersectiom I-.Eanof with che Sesterly line
of Porter Street] thence from oafd poiat of bsginning South 88° 39" Yest 40

feet o & staticn; thence lcaving waid street South O° 41' West parsllel with the
Westerly line of caid Forter Btreet 72 feat to a station; thence Rorth 88° 39°
Eagr parallel with the esid line of Walout Street 40 feet; thence Horth 0° 41°
Eagt parallel with the Westerly line of Porrer Strdet 72 feet to the point of
beginning, !

cxuisly F

- 5 g
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VERIFICATION

1 am a plaintiff in this action. I have read the COMPLAINT FOR
DECLARATORY RELIEF, QUIET TITLE, AND CANCELLATION OF
INSTRUMENTS and know the contents thereof. The allegations stated therein are true of
my own knowledge, except matters that are stated on my information and belief, and as to
those matters I beliéve them to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this declaration was executed on March AS 2009,

AL

Alan B. Palmer

at Santa Cruz, California.
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§ V. ONS ‘ SUM-100
(HESSEREEREaS ol SO e

NOTICE TO DEFENDANT:
£A VISO AL DEMANDADO): , i )
nthony P. Silveira, and Kandie L. Silveira, Trustees

of the Silveira Family Trust Dated November 18, 1992,

and Does 1 through 20

YOU ARE BEING SUED BY PLAINTIFF: MAR 2 5 2009

(LO ESTA DEMANDANDO EL DEMANDANTE): A .

Alan B. Palmer, Trustee of the Palmer Trust created gy

May 4, 1999, Santa Cruz Properties LLC, a California |DEPUTWISANTA COUNTY
Limited Llablllty Company

You have 30 CALENDAR DAYS after this summeons and legal papers are served on you to flle a written response at this court and have a
copy served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the
court to hear your case. There may be a court form that you can use for your response. You can find these court forms and more
information at the California Courts Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse
nearest you. If you cannot pay the filing fee, ask the court clerk for a fee waiver form. !f you do not file your response on time, you may
lose the case by defauit, and your wages, money, and property may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an
attorney referral service. if you cannot afford an attorney, you may be eliglble for free legal services from a nonprofit legal services
program. You can locate these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California
Courts Online Self-Help Center (www.courtinfo.ca.goviselfhelp), or by contacting your local court or county bar assoclation.

Tiene 30 DIAS DE CALENDARIQ después de que le entreguen esta citaclén y papeles legales para presentar una respuesta por escrito
en esta corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por
escrito tiene que estar en formato legal correcto si desea que procesen su caso en la corte, Es posible que haya un formuiario que uysted
pueda usar para su respuesta. Puede encontrar estos formularlos de la corte y més informacion en el Centro de Ayuda de las Cortes de
California (www.courtinfo.ca.gov/seifhelp/espanolf), en la biblioteca de leyes de su condado o en la corte que le quede més cerca. Sino
puede pagar la cuota de presentacion, pida al secretario de Ja corte que le dé un formulario de exenclén de pago de cuotas. SI no presenta
su respuesta a tiempo, puede perder ¢l caso por incumplimiento y la corte le podré quitar su sueldo, dinero y bienes sin mas advertencia.

Hay otros requisitos legales. £s recomendable que llame’a un abogado Inmediatamente. SIno conoce a un abogade, puede llamara un
servicio de remision a abogados. SIno puede pagar a un abogado, es posible que cumpla con los requisitos para aobtener servicios
legales gratuitos de un programa de servicios legales sin fines de lucro. Puede sncontrar estos grupos sin fines de lucro en el sitio web de
California Legal Services, (www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de Callfornia,
(www.courtinfo.ca.gov/selthelp/espanoll) o poniéndose en contacto con la corte o el coleglo de abogados focales.

The name and address of the court is: CASE NUMBER: (}v

(El nombre y direccion de la corte es): (Mimera def Caso): 1 63 24 ¢
SUPERIOR COURT OF CALIFORNIA, SANTA CRUZ COUNTY

701 Ocean Street

701 Ocean Street

Santa Cruz, CA 95060

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
(£l nombre, la direccién y el ndmero de leléfono del abogado del demandante, o del demandante que no tiene abogado, es):

Austin B. Comstock (831)427-2727
Comstock, Thompson, Kontz & Brenner

340 Soquel Ave., Ste. 205

ALEX CALVO m / Ww
DATE: MAR 2 5 2009 Clerk, by uty
(Fecha) {Secretario) {Adjunto)
(For proof of service of this summons, use Proof of Service of Summons {form POS-010).)

(Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served

[SEAL| . [] as an individual defendant.
D as the person sued under the fictitious name of (specify):

3. [__1 on behalf of (specify):

under: [} CCP 416.10 (corporation) [ ] cCP 416.60 (minor)
{1 CCP 416.20 (defunct corporation) [} CCP 416.70 (conservatee)
(] cCP 416.40 (association or partnership) ] CCP 416.90 (authorized person)

(] other (specify):

4. [ by personal delivery on (date): Page 1 of1
Fo:mdAdo'péed for Mandatory Use {_,e a] Cade of Civil Procedure §§ 412.20, 466
udicial Council of Calitornia
SUM-100 [Rev January 1, 2004) SUMMONS Soﬁ%ius

v
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Constock, Tuomeson, Konty & Baressen

ATYORNEYS AT LAW

340 SOQUEL AVENUE, SUITE 20S
SANTA CRUZ. CALIFORNIA 95062-2328

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Austin B. Comstock (33123)

COMSTOCK, THOMPSON, KONTZ & BRENNER
340 Soquel Avenue, Suite 205
Santa Cruz, CA 95062 l
Telephone:  (831) 427-2727
Facsimile: (831)458-1165
MAR 2 5 2009
Attorneys for Plaintiffs A ER
BY
DEPUrTH, EANYA W
SUPERIOR COURT OF CALIFORNIA
FOR THE COUNTY OF SANTA CRUZ
ALAN B. PALMER, Trustee of the Palmer No. CV 163244

Trust created May 4, 1999, SANTA CRUZ
PROPERTIES LLC, a California Limited
Liability Company,

NOTICE OF PENDING ACTION
[C.C.P. §872.250]

Plaintiffs,
VS.

ANTHONY P. SILVEIRA, and

KANDIE L. SILVEIRA, Trustees of

the Silveira Family Trust Dated
November 18, 1992, and DOES 1 through
20,

Defendants.

NOTICE IS HEREBY GIVEN that the captioned action concerning and affecting real
property as described below commenced on March 25, 2009, in the above-entitled court by
ALAN B. PALMER, Trustee of the Palmer Trust created May 4, 1999, Plaintiff, against
ANTHONY P. SILVEIRA and KANDIE L. SILVEIRA, Trustees of the Silveira Family Trust
Dated November 18, 1992, and DOES 1 through 20, Defendants. The action is now pending in

the above-named court,

65
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Comsrock, Trnonrson, Kontz & Brenner

ATTORNEYS AT LAW

340 SOQUEL AVENUE, SUTE 20S
SANTA CRUZ, CALIFORNIA 95062-2328

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

The action for Declaratory Relief, Quiet Title, and Cancellation of Instruments concerns
the title and right of possession of real property situated in the unincorporated area of Soquel,
Santa Cruz County, California, known as APN 030-201-11, more particularly described on
Exhibit A, attached hereto and incorporated by this reference.

Plaintiffs seek a declaration that defendants have no rights assertable against plaintiffs’
properties arising from the Road Maintenance and Circulation Agreement and Use Agreement

recorded June 18, 1986, in the Santa Cruz County Official Records.

Comstock, Thompson, Kontz & Brenner

o (00,53 Lo O

Austin B. Comstock
Attorney for Plaintiff Alan B. Palmer, Trustee

Dated: March 25, 2009

ACKNOWLEDGMENT
STATE OF CALIFORNIA )
)
COUNTY OF SANTA CRUZ )

On this the Lsth day of Mart d/\, 2009, before me, 7‘\7\(\0»’\0‘& Q4530, the undersigned
Notary Public, personally appeared Austin B. Comstock, who proved to me on the basis of
satisfactory evidence to be the person whose name is subscribed to the within instrument, and
acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.
AMANDA RUSSO

e lsgion # 1606934
! C' M’"'j:r ‘ '

Notary's Signature

66
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PARCFEL ONE:

BELINC a part af the Rodéo Rancho and éituzare in the Towvn of Soquel, bounded and

duscribed &8 (ol 18?"{5'\

BECINNING or & potnt on thy sourherly line of Ualnut Street, disitant thereon
South B8® 3Y' West 44 fcet froo the inlersection therwol wlth the Vesterly line
af Porter Street; theacs frow satd ppinT of tegtanic® Seuth 887 39! Weec &0

Teet ro a starion; tbsace leaving said street South 07 41' Host parallel vith the
Wosterly line of ssi{d Porter Street 72 feel to &4 station; thence MNorth 88° 39'
Bagt patvallel] with the s5id line of Walnut Srreet 4D fger; thence Novth 07 41
East parallel with (he Weaterly line cf Porier Street 72 {eet to rhe point of

veglnoing.
PARCEL TWD:

A noo~gxcluaive caseoeat for ingresn sod egrews, 4 feor in width, the Eanccrn
Iine of which is the Easteru Jlow of the lsnds conveyed to May Cravenhorst, by
Deed recorded on July 28, 1980, fo Book 321B, Page 574, Qfricial Records of Santa

Cruz County.

PARCEL THREE:

A Tight of way for ipgress aod egressa, 12 feet in width, the Northerm line of
vhich g the Sputhearn line of the landv copveyed to Michsel D. Liles, ef. al.,
by Deed recorded on Juiy 22, 1982, in Book 3i4Y, Pape 670, Officlal Records ol
Sants Cruz County and of the lands cowveyed to Hay Gravephorst, et, al., recorded
on July 17, 1978, 1p Bvok 2937, Paga BB, Official Recards of Santa Cruz County.

EXHIBIT A
PAGE ../ OF ../

Description: Santa Cruz,CA Document-Year.DocID 2001.51079 Page: 3 of 3

Crder.

e Comment:
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EXHIBIT 3

68



(Vo RN - T I =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

REID P. SCHANTZ, Es%i SBN 112048

133 MISSION STREET, TE 230
SANTA CRUZ, CA 95060
TELEPHONE: (83}2 425-1986
FACSIMILE: (831) 425-1975

Q0T 2

ALEX
8Y

"
[ ;
L.

1
)

DEPUTY, 54 T ~ .,

s

ATTORNEY FOR: DEFENDANTS AND CROSS COMPLAINANTS: ANTHONY
P.SILVEIRA and KANDIE L. SILVEIRA, Trustees of the Silveira Family Trust Dated

November 18, 1992

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CRUZ

ALAN B. PALMER, Trustee of the
Palmer Trust created Ma){{4 1999,
SANTA CRUZ PROPERTIES, ILC,
a California limited liability
company,

Plaintiffs,
v,

ANTHONY P. SILVEIRA, and
KANDIE L. SILVEIRA, Trustees
of the Silveira Family Trust Dated
November 18, 1992

Defendants.

ANTHONY P. SILVEIRA, and
KANDIE L. SILVEIRA, Trustees
of the Silveira Family Trust Dated

November 18, 1992,
Cross-complainants,
V.

ALAN B. PALMER, Trustee of

the Palmer Trust created May 4, 1999,
SANTA CRUZ PROPERTIES, LLC,
a California limited liability company,
DALE B. BERMAN and TERR

LEE BERMAN, and DOES 1
through 20, inclusive,

Cross-defendants.

69

CASE NO.: CV 163244

AMENDED
CROSS-COMPLAINT

1. Slander of Title
2. Declaratory Relief
3. Quiet Title

4. Injunctive Relief
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Cross-complainants ANTHONY P. SILVEIRA and KANDIE L. SILVEIRA,
Trustees of the Silveira Family Trust Dated November 18, 1992, allege as follows:

1. Cross-defendant ALAN B. PALMER, Trustee of the Palmer Trust created May
4, 1999, is and at all times herein mentioned was a resident of Santa Cruz County,
California, and the owner of real property in Santa Cruz County known as APN 030-201-
33 and 34, more particularly described in Exhibit A attached to plaintiffs’ complaint.

2. Cross-defendant SANTA CRUZ PROPERTIES, LLG, is a limited liability
company organized under the laws of California with its principal place of business in
Santa Cruz County, California, and the owner of real property in Santa Cruz County
known as APN 030-201-25 and 37,.more particularly described in Exhibit B attached to
plaintiffs’ complaint.

3. Cross-defendants DALE B. BERMAN and TERRY LEE BERMAN, are and at
all times herein mentioned were residents of Santa Cruz County, California, and the
owners of real property in Santa Cruz County known as APN 030-201-36, more
particularly described in Exhibit D attached to plaintiffs’ complaint.

4. Cross-complainants are ignorant of the true names and capacities of cross-
defendants sued herein as DOES 1 to 20, inclusive, and therefore sues these defendants by
such fictitious names. Cross-complainants will amend this cross-complaint to allege their
true names and capacities when ascertained. Cross-complainants are informed and believe
and thereon allege that each of the fictitiously named cross-defendants is responsible in
some manner for the occurrences herein alleged, and that cross-complainant’s damages as
herein alleged were proximately caused by their conduct.

5. Cross-defendants at all times herein mentioned were the agents and employees
of their co-cross-defendants and in doing the things hereinafter alleged were acting within
the course and scope of such agency and the permission and consent of their co-cross-
defendants.

6. Cross-complainants were and are owners of real property located in the

unincorporated area of Santa Cruz County commonly known as 4630 Porter Street in
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Soquel, the legal description of which is attached hereto as Exhibit A, and made a part
hereof,

7. Asa part of the purchase of said real property on or about June 18, 1986, cross-
complainants entered into a Road Maintenance & Circulation Agreement and a Use
Agreement with the sellers which was recorded on June 18, 1986, in Book 3993, pages 69
to 80, a copy of which is attached hereto as Exhibit B, and made a part hereof. The
sellers, May Gravenhorst Stauffer and Peter J. Gravenhorst, are also the predecessors in
interest of the real property owned by all cross-defendants and said agreements expressly
run with the land and are binding on successors or assigns which include all cross-

defendants.

) ) FIRST CAUSE OF ACTION '
(Slander of title against Alan B. Palmer, Trustee and Santa Cruz Properties, LLC)

8. Cross-complainants reallege and incorporate herein by this reference each and
every foregoing paragraph of this Cross-complaint as though fully set forth herein.

9. Notwithstanding the terms contained in the Road Maintenance & Circulation
Agreement and Use Agreement, cross-defendants Alan B. Palmer, Trustee and Santa Cruz
Properties, LLC, wilfully, wrongfully, without justification, and without privilege,
concealed and failed to disclose said agreements in Application Number 05-0721 with the
County of Santa Cruz to develop their adjoining parcels.

10. Cross-defendants’ concealment and failure to disclose were intended to deceive
the County of Santa Cruz in cross-defendants’ development application and has had the
effect to cast doubt on cross-complainants’ rights conferred by the Road Maintenance &
Circulation Agreement and Use Agreements.

11. The conduct of cross-defendants as herein alleged has adversely impaired the
vendibility of cross-complainants property in an amount to be submitted upon proof at
trial.

12. Furthermore, the conduct of cross-defendants, and each of them, were

motivated by oppression, fraud, and malice therefore justifying the awarding of exemplary
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and punitive damages in an amount to be submitted upon proof at trial.
WHEREFORE, Cross-complainants pray for relief as set forth below.

SECOND CAUSE OF ACTION _
(Declaratory Relief against all parties)

13. Cross-complainants reallege and incorporate herein by this reference each and
every foregoing paragraph of this Cross-complaint as though fully set forth herein.

14. An actual controversy has arisen and now exists relating to the rights and
duties of the parties herein in that Cross-complainants contend that the duly recorded
Road Maintenance & Circulation Agreement, and Use Agreement are valid and
enforceable in all respects, envisioning the eventual development of all of the affected
parcels, whereas Cross-defendants contend that said agreements are invalid and
unenforceable, in that the events contained in said agreements never took place. Cross-
complainants dispute Cross-defendants’ contention and assert that the proposed
development by Cross-defendants is precisely the event contemplated by said agreements.

15. Cross-complainants desire a judicial determination of their rights and duties,
and a declaration as to whether the Road Maintenance & Circulation Agreement, and Use
Agreement is valid and enforceable.

WHEREFORE, Cross-complainants pray for relief as set forth below.

THIRD CAUSE OF ACTION
(Quiet Title against all parties)

16. Cross-complainants reallege and incorporate herein by this reference each and
every foregoing paragraph of this Cross-complaint as though fully set forth herein.

17. Cross-complainants are seeking to quiet title against the claim of Cross-
defendants that the duly recorded Road Maintenance & Circulation Agreement, and Use
Agreement endows no assertable rights by Cross-complainants. Cross-defendants claims
are completely without any merit.

18. Cross-complaints seek to quiet title as of June 18, 1986, the date the Road
Maintenance & Circulation Agreement, and Use Agreement were recorded.

WHEREFORE, Cross-complainants pray for relief as set forth below.
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FOURTH CAUSE OF ACTION _
(Injunctive Relief against Alan B. Palmer, Trustee and Santa Cruz Properties, LLC)

19, Cross-complainants reallege and incorporate herein by this reference each and
every foregoing paragraph of this Cross-complaint as though fully set forth herein.

20. The Road Maintenance & Circulation Agreement, and Use Agreement was
executed and recorded envisioning the eventual development of Cross-defendants parcels
in conjunction with the use of Cross-complainants property.

21, Cross-defendants Alan B. Palmer, Trustee and Santa Cruz Properties, LLC,
in Application Number 05-0721 with the County of Santa Cruz to develop their parcels
fail to acknowledge or incorporate the terms and conditions contained in said agreements.
Unless the development is enjoined by this Court, the development will be completed and
maintained by said Cross-defendants in violation of, and contrary to, the provisions of the
Road Maintenance & Circulation Agreement, and Use Agreement.

22. Cross-defendants wrongful conduct, unless and until enjoined and restrained
by order of this Court, will cause great and irreparable injury to Cross-complainants in
that the Master Use Permit for Cross-complainants’ property requires a total of eight
parking spaces and there are only four existing parking spaces located on Cross-
complainants’ property. The loss of the right to acquire the additional four parking
spaces and the loss of the traffic circulation as envisioned in the Road Maintenance &
Circulation Agreement will greatly impair the value of Cross-complainants’ property.

23. Cross-complainants have no adequate remedy at law for the injuries which are
threatened in that it will be impossible for Cross-complainants to determine the precise
amount of damage which they will suffer if Cross-defendants are not restrained
WHEREFORE, cross-complainants pray for judgment as follows:

First Cause of Action, Slander of Title against Alan B. Palmer, Trustee, and Santa
Cruz Properties, LLC:

1. For general damages in excess of $50,000.00 to be submitted upon proof at trial.

2. For punitive damages to be submitted upon proof at trial.
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Second Cause of Action, Declaratory Relief against all parties:

1. Foradeclaration that the Road Maintenance & Circulation Agreement, and Use
Agreement are valid and enforceable in all respects.

Third Cause of Action, Quiet Title against all parties:

1. For a judgment quieting title as to the adverse claims of Cross-defendants to the
Road Maintenance & Circulation Agreement, and Use Agreement.

Fourth Cause of Action, Injunctive Relief as to all parties:

1. For a permanent injunction, enjoining Cross-defendants, and each of them, and
their agents, servants, and employees, and all persons acting under, in concert with, or for
them from disregarding the terms and conditions contained in the Road Maintenance &
Circulation Agreement, and Use Agreement.

As to all Causes of Action:

1. For costs of suite incurred herein.

2. For such other and further relief as the Court may deem proper.

Dated: October 20, 2010

Attorney fofdefendants and
cross-com&l%mants
ANTHONY P. SILVEIRA and
KANDIE L. SILVEIRA, Trustees
of the Silveira Family Trust Dated
November 18, 1992
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Exhibit A

i

SITUATE IN THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA AND DESCRIBED AS FOLLOWS:
PARCEL ONE:

COMMENCING AT THE NORTHWEST CORNER OF A LOT OF LAND OWNED AND OCCUPIED BY J. L. GROVER, ON
NOVEMBER 25, 1568, AND RUNNING THENCE NORTH 89 DEGREES WEST 77.22 FEET TQ A POST [N LINE OF
ORCHARD FENCE, NOW OR FORMERLY OF JOHUN DAUBENBISS; THENCE TﬂOR’[’H ALONG LINE OF SAID FENCE 194
FEET AND & INCHES TO THE SOUTH SIDE OF DIESING STREET, NOW CALLED WALNUT STKEET; THENCE
EASTERLY ALONG THE SOUTH SIDE OF SAID DIESING STREET, NOW CAL LED WALNUT STREET, §1 FEET AND 3
INCHES TO A STAKE; THENCE SOUTHERLY 194 FEET AND 8 INCHES PARArLLEL WITH LINE OF SAID QRCHARD
FENCE TO THE PLACE OF BEGINNING. ’

i
EXCEPTING THEREFROM THE LANDS CONVEYED TO RAYMOND O. PETERSON AND WIFE BY DEED DATED JULY
15, 1958, RECORDED JULY 23, 1958 TN VOLUME 1195 OF OFFICIAL RECORI IS AT PAGE 513, SANTA CRUZ COUNTY
RECORDS. ;

PARCEL TWQ:

BEING 4 PART OF THE LANDS CONVEYED TO J.I.. MEEKS, ETUX., BY DF%D DATED SEPTEMBER 2, 1954 AND
RECORDED SEPTEMBER 28, 1954 [N VOLUME 984, AT PAGE 561, OFFICIAL,RECORDS OF SANTA CRUZ COUNTY,
DESCRIBED AS FOLLOWS, TO WIT: !

i
BEGINNING AT A POINT ON THE EASTERN BOUNDARY OF SAID LANDS QF MEEKS AND AT THE NORTHWEST
CORNER OF PARCEL NO. | OF LANDS CONVEYED TO RAYMOND O. PETERSON, ET UX., BY DEED DATED
NOVEMBER 18, 1957 AND RECORDED JANUARY 21, 1958 (N VOLUME 1 167, AT PAGE 479, OFFICIAL RECORDS OF
SANTA CRUZ COUNTY; THENCE NORTH 89 DEGREES WEST 77.22 FEET, NJORE OR LESS, TO THE WEST
BOUNDARY OF SAID LANDS OF MEEKS; THENCE SOUTHERLY ALONG THE WEST BOUNDARY-OF SA[D LAND3 OF
MEEKS, 35.00 FEEL, MORE OR LESS, TO THE SOUTH BOUNDARY OF SAID LAND OF MEEKS; THENCE ALONG THE
SOUTH BOUNDARY OF SAID LAND OF MEEKS, SOUTH 89 DEGREES EAST{77.22 FEET TO WEST BOUNDARY OF
LANDS CONVEYED TO RAYMOND O. PETERSON: THENCE NORTHERLY ALONG THME WEST BOUNDARY OF SAID
LANDS OF PETERSON 38.00 FEET, MORE OR LESS, TO THE PLACE OF BEG ING.

PARCEL THREE: |
A RIGHT OF WAY. 20 FEET IN WIDTH, FOR INGRESS, EGRESS AND UTILITIES AS RESERVED IN THE DEED
RECORDED JUNE 25, 1991 [N BOOK 4856, PAGE 191, OFFICIAL RECORDS OF SANTA CRUZ COUNTY

!

APN:  030-201-34 PARCEL ONE :
030-201-33 PARCEL TWO g

!

1

E)L{/llb s 1
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\f
Pnchony and Kandie Silveria RECORDED AT THE REQUET OF- ~

2223 Soquel Drive - FOUNDERST”IECO'

Santa Cruz, CA 95065
- e ROAD MAINTENANCE & CLRCULATION AGREEMENT JUN.18 1988

| RICHARD W. BEDAL, Recorger
I SANTA CRUZ COUNTY, Qtficial Recotds

i

This Agreement 1s entered into this 20th day df/May 1986, by and among

the owners of that real property located in the CoWnty of Santa Cruz, State

RE
of California, as described in Exhibit "A" attached hereto and made & part 3 €?

SF
hereof and pertains to that vright of way describedlas ‘Parcel Four “in the afor-

H ]
mentioned Exhibit, : . f?fj ] :7
or

Each of the owners of these parcels or any fuﬁure division of these

parcels shall have equal right to, and obligation for, the benefits to this

co

road and shall have one vote per parcel in matters‘pertqining the same. The

cost of improvements shall be limited to within eaéh owners parcel boundaries.
The owners of these parcels or any subsequent?division of these parcels
agree that each owner shall be responsible for damige to the road caused by
themselves, family, friends or any service people ér vendors doing service
or handling goods ordered by or for themselves. Iﬁ the event any damage is
done to the road, the owners responsible shall perform or initiate necessary
work to return the damaged portion of road to its prior condition. WNecessary
work shall be completed as soon as practicable or éithin 45 days from. first
noted damage. The parties agree to maintain the road to minimum standards
whic% shall consist of whatever work is needed to ﬂeep the road wmud-free,
dust-free, safe, and adequate for year-round two—way traffic, and the storm
drainage facilities functioning effectively. All ?ork shall be done by a
contractor or other qualified person acceptable to the majority of the
parties. :
Improvements to the road shall be ordered, imélemented and paid for
upon mutual approval of the owners party to the Agéeement and shall be paid
for in equal portioné by all owners, Excepting owﬁer(s) of APN's 30-201-25,
34,36, & 37 shall be solely responsible for the initial similar improvement
of each of their lot portions lying within their p%operty lines meeting the
xisting improved borders of APN 30-201-11 & 37. |
All sums assessed in accordance with the provgsions of this Agreement shall
constitute a lien on each respective parcel owned by those party thereto._
The Parties agree that the rights and responsiblllties contained in

the Agreement shall constitute covenants running with the land,

Should any provision of this Agreement be unlawful or unenforceable
through statute or law, the parties agree that this shall not cause the

total Agreement to terminate, and that they shall be bound by the remaining

Exh ot 2—
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i
ROAD MAINTENANCE & czacuution AGEEEMENT (CON'T)
}
b
: |
covenants and promises herein concainad. i

The parcies intend by this Agreement to impose mutually beueficial
covenants concerning the maintenance and repait! of Parcel Four. The perties
herete further agree o obligate Themselvss, thkir heirs. personal represcu—
tatives, successors and assigns to wmaincain und‘ improve said road in acaordance
with the terms and conditions of chis agrncnen:i

Currently to meer the parking and circulatjon necessicies for che exiscing
4630 Wesr Walout Building know as APN 30-201-11; vehicles or pedestrians may enter
3 recorded tight of way described as follows: right of way for ingress and
egrese, 12 ifset io width, the Norchern lipe of vi!:i,ch is the Souchern line of
the lands conveyed to Michael D. Liles, ecr.al., %by Deed recorded on .uly 22,
1982, le Book 2365, Page 670, Official Records df Sants Cruz Councy and of
che lande conveyed Co May Gravenhorst, at.al., f’cecurded on July 17, 1978, in
Book 2937, Page B8, Dfficial Records of Sanca Cxluz Councy.

Depeuding on when the commercial developmni’:/i.nprovemencs are approved
for each scparate parcels of APN'g 30-201-25, 34:t 36 and 37, vehicle, pedestrian,

parking and circularion arrangemencs shall be plbnned and agreed io writing be-

tween each parcel wantioned above. ]
lt is the incention of May Gravenhorst Stauher or her agsigns to Further
develop the existing vehicle and pedestrian right of way to enter off Porcter

Street o run through APN 30-201-34, 36 and 37 apd chen cut out of APR 30-201-34
t
to ultimately exit ioto West Walnur. i

(See Exhibit "A" atrached).

T’-b\ a
WITRESS OUR HANDS this l day of June 1986. '

L rpin & i
Y ! & A % }fkw,&aﬂ Lareas
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PARCEL ONWE: ;

. i
BEING a pari of the Rodeo Rancho znd sicuate in the fown of Soquel, bounded and,
déscribed as follows: ] ’
BEGINNING at a point oo the southarly line of Halnuti&:rect. distaot thereon
Souch 88" 39" Wesr 44 feet from the Licersection theyeéof with the Westerly line
of Porter Screec; thence from said point of begianing South BB® 39' Hest 40
feet to & gtacion; thence leaving sald gtreel South b" 41°' West parallel with the
Wescterly lise of sald Porrer Screet 72 feer to 3 sctatlon; thence Norch B88° 39'
East parallel with the said lime of Walnucr Screet 4LU. feet; cChenze North 0° 41°
East parallel} with the Wesrerly line of Porcer Scree'r. 72 feer to the point of
beginnin: i

v
¥
1

I
i
|
|
I
|
{
I
i
i
i
'
|
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PARCEL ONE:

S5ITUATE {o che County of Sanca Cruz, Stace of l"au;fotnxa. bound<d and
more particularly described as followe, [o wir: !

BEGINNING on the Westerly side of Porcer Street 7;;.00 feer Soucherly
from the Soucheasterly corner of Porter and Walnur Streets at cthe
Southeasterly cerner of the !ands agreed to be comveyed to Orpha A.
Nash and Robert 0. Nesh, as hereinafter set out; ence along the
Westerly side of Porter Screet Swuth 0% 41° West 52 feer to the
Northeagcerly corner of the lands forwmerly of tbe potate of Joweph
Lone, deceased, nov belongiog to B, F. P. Smith; thence along the
Norcherly boundary of caid last mentiooed lands Wemcerly 146 feer.

wore or less, to the Easterly boundary of the landg forwerly aof J. P.
Hodges,lacer of William Brown, and now under Agrespeat of Sale to M. L.
Lowellen; theace along said last mentioned boundary Norcherly 124.00
feec, more or i®ss, to Cthe Southerly side of Walnuf Street; thence
along the Southerly side of Walnut Screet Rorth 83" 39' East 64.00 feer,
more or less, to the Northwesterly cornmer of the lands agreed to be
conveyed by Nelsow B. Jones, aud Lydis A. Jones, hle wife, to Orpha A.
Nash, and Robert 0. Mash, by Agreement, daced May 12, 1925 and recorded
in the office of the County Recorder of said Sasra’ Cruz Councy, io
Volume 44, Page 113, Official Records of Santa Cruz County; thence
along the Westerly boundary of said last mentioned! lapds South 0° 41°
West 72.00 feer to cthe Southwesterly cormer thereof, and thence Horth
88° 39' Easr 84.00 feet vo the place of beginning.

EXCEPTING THEREFROM all chat portion thereof conveyead in the deed to J.
Beuben Davis, &t ux, recorded August 6, 1959 in Voluome 1263, Page 2320,
Official Records of Santa Cruz Councy.

PARCEL TWO:
SITUATE 1p the Couscy of Santa Cruz, State of California, bounded and
more particularly described as follows, to wit:

BEGINNING oo the Westerly side of Porcer Screet 124.0 feec Southerly
from the Southwesterly cotner of Porter and Walout  Streets, which

point 1is also the Southeasterly coruer of lands o or formerly of F.M,
Boldaway, et ux.; themee along the Southerly bound Ty of said lands of
Holdaway, Westerly 148.0 feet, more or less, to th Essterly boundary

of lands wow or formerly of William Browne; chenceWalong the said lasc
wenCioued boundary Southerly 55.0 feer to a polioc; cthence Easterly 14B.0
feec, wore or less, to & point on the Westerly Lin% of Parter Street,

from which the point of begioniog bears North 0° 14’ East 55.0 feet;
thence North 0% 15' East S5.0 Eeet to the poinr of ‘begimning.

|
EXCEFTING THEREFROM all that portion thereaf cooveyed in che deed to

Helen Haynes Volck, recorded Amgust 16, 1951 in Volium 835, Page 139,
0fficial Records of Santa Cruz County. i

APV 030-201-136

'
|
i
i
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Anthony and Kandie Silveri :
2323O§Zq321 D::rf.lvee verte ; FOUNDERS TITLE ¢0.

Santa Cruz,

—rmErwmE 132536
CA 95065 JUN-18 1888

USE AGREEMENT : i
: i ..AMA cnuz COUNTY. Official Rucocds

The undersigned parties hereby amend their!Real Estate Purchase Con-

tract and Receipt for Déposit dated June 21, 1985, relating to the purc x Wi
by Silveira ("Buyer") from Stauffer ("Seller")}of that certain propertr |
located at and commonly known as 4630 West Walnut Avenue, Soquel, CA, w-kg-[%§£::
bearing assessor's parcel no. 30-201-11. ; —:sz_

Because of additional requirements to be imposed by the County of 50 —1}T~

Santa Cruz, California, on the said property re;ated to its partial

{
current use as residential property, the partie? hereto further agree ag <o

follows:
1. In the event the County of Santa Cruz imposed additional parkiJg—————————

requirements and a recreational area requiremenﬁ covering the residential

use, it is agreed that Seller shall make availaPle to Buyer on adjacent

properties owned by Seller, with the location &f such to be determined by

Seller“in conformance with the requirements of Santa Cruz County
Authorities, the necessary four parking spaces:?and a required 400 Sq.
Ft. vacant parcel to be improved and landscapei at Sellers expense as
required by Santa Cruz County. i
2. Seller agrees to sell to Buyer and Buﬁer agrees to purchase from
Seller the additional four spaces at a total péice of $8,000.00. 1In
|
addition, Seller agrees to sell to Buyer and Bjyer agrees to purchase from
000.00.

3. While Seller shall have the right to designate the general

Seller the 400 Sq., Ft. parcel for the sum of $'

location on her adjacent properties of the said parcels as required by
the County of Sants Cruz: the same will be loc&ted within an 80-foot radius
from the nearest property line of 4630 West Wa%nut Street, and shall be
reserved for the 4630 West Walnut Street building.

4. The purchase price shall be added as éhe total amount to the
existing loan modified to 107 interest per anném carried by Seller with
the monthly payment of said note to be adjuste4 to provide for amorti-
zation over a 20-year period. The adjusted moﬁthly payments shall start
after completion of required conditions and imérovements as per the already

approved plans by the Santa Cruz County Buildiﬁg and Zoning Department.

(1)
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5. It is the intention and agreement of th? parties that the acqui-
sition of the adjacent properties from Seller wi?l be a temporary one only
to meet the residential requirements imposed by the County of Santa Cruz.
Buyer intends to convert the entire improvementsfat 4630 West Walnut to
commercial use. To implement the foregoing Buyefr and Seller agree that Buyer
has option to construct a second story decking og the rear and/or on the side
of the subject property to meet the recreational%space requirements of the
County of Santa Cruz, and by doing so discontinu% the requirement for the
400 Sq. Ft. parcel. When that is accomplished, Buyer shall sell back to
Seller and Seller shall purchase from Buyer the saild 400 Sq. Ft. property
at the original $6,000.00 price and the parking ?rea for the gum of $2,000.00
per space. The purchase price will be paid by ahjusting the Buyer's note
downward in the total amount of the repurchase pfice and adjustment in

the monthly payment. |

6. It is further agreed by the parties thaF as and when Seller or her
successors develop the adjacent property at 4622 West Walnut (Assessor's
Parcel No, 030-201-36), such improvements will pLovide for access to the
street and to parking for the saild 4622 West Wal?ut Development and to
bring about the diminishment of the existing stakrway easement used for
access to the upstairs units at the subject property, 4630 West Walnut.
A copy of said easement is attached hereto as Exhibit "A" and made a part
hereof. Thereafter, that easement will be only a fire easement and will
be appropriately marked and signed as so as to indicate that restricted and

limited use. i
7. This agreement for modification of the %asement shall be separately

executed by the partles, recorded im Santa Cruz bounty, and shall run with
the land and be binding upon the parties hereto,ftheir successors, or
assigns. 3

8. Buyer hereby acknowledges performance b% Seller of Paragraphs No.
5,7,8, and 9 of the said Real Estate Purchase Coptract of June 21, 1985.
Subject to the terms and conditions contained inéthis agreement, Seller
warrants that "The Property'" has met all Santa C{uz County requirements for

commercial use,

SEE NEXT PAGE FOR NOTARY ACKNOWLEDGEMENT.

(2)
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This Form Furnished By Founders Title Company
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WITNESS OUR HANDS this i / day of June, 1986. i

l
!

l

Lty Shoe

/ /) AL
WAS cm /4 7 S h Y P A A

/ v

Anthony Silvelra

!

(Buyer)

’May Gravenhors t Stau ffer

i (Seller)

Kandie\ Silvei

——— STAPLE HERE ——>»

P’Fter J. Gravenhorst

i Se 113r
(Buyer) ( )
|
i
i
i
]
1
|
E
o
i
i
i
(Generzl) st .
STATE OF CALIFORNIA " F Py
S C BS. *
COUNTY OF A TA aZu®
S ¥
On D) oA Y ‘7, 1956 before me, the undcni‘;wd. a Notary Public in and for said
State, personally a LY SJ vesR A (,1 o _Oilueira {nﬁ £
e proon Noc ST AaiPec . O Pedes 3 Gor horst

P subscribed

oy
7

10 be the person _S.__ whose name £
to the within instrument and acknowledged that

personally known to me (or proved to me dn the basis of satisfactory evidence)

A AL A AL e e e A A o

exccuted the same.

FE OFFICIAL SEAL

WITNESS my hand and offic

B A

Si

“\"f. :

/\
£ <A WILLIAM H. MITCHELL
J L] NOTARY PUBLIG-CALIFORNIA
Principai Office in Santa Cruz County
My Commisston Expires Nov. 12, 1968

<

o))

M b {1

1P / ‘! -
Name (Typed or Printed)

QFC-2056

(3)
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BEING a part of the Rodeo Rancho and situate in the%Town of Soquel, bounded ane‘
described as follows: !

PARCEL ONE:

BEGINNING at a point on the southerly line of Walnué Street, distant thereon
South 88° 39' West 44 feet from the intersection thereof with the Westerly line
of Porter Street; themce from said point of beginning South 88° 139' West 40

feet to a station; thence leaving said street South 10° 41' West parallel with che
Westerly line of sald Porter Street 72 feet to a station; thence North 88° 39'
East parallel with the said line of Walnut Street 40 feet; thence North 0° 41'
East parallel with the Westerly line of Porter Stredt 72 feet to the point of
beginning.

s i
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PARCEL ONE:

SITUATE in the County of Santa Cruz, State of Caiifornia, bounded and
more particularly described as follows, to wit: |

BECINNING on the Westerly side of Porter Street %2.00 feet Southerly
from the Southeasterly cormer of Porter and Walniyt Streets at the
Southeasterly corner of the lands agreed to be ctnveyed to Orpha A.
Nash and Robert O. Nash, as hereinafter set outs thence along the
Westerly side of Porter Street South 0° 41' West 52 feet to the
Northeasterly corner of the lands formerly of the estate of Joseph
Lane, deceased, now belonging to B. F. P. Smith;. thence along the
Northerly boundary of said last mentioned lands westerly 148 feet,
more or less, to the Easterly boundary of the lands formerly of J. P.
Hodges,later of William Brown, and now under Agreement of Sale to M. L.
Lewellen; thence along said last mentioned boundary Northerly 124.00
feet, more or less, to the Southerly side of Walput Street; thence
along the Southerly side of Walnut Street North B3°® 39' East 64.00 feet,
more or less, to the Northwesterly corner of the lands agreed to be
conveyed by Nelson B. Jones, and Lydia A, Jones, his wife, to Orpha A.
Nash, and Robert O, Nash, by Agreement, dated May 12, 1925 and recorded
in the office of the County Recorder of said Santa Cruz County, in
Volume 44, Page 113, Official Records of Santa Cruz County; thence
along the Westerly boundary of said last mentioned lands South 0° 41'
West 72.00 feet to the Southwesterly cornmer thergof, and thence North
88° 39' East 84.00 feet to the place of beginning.

EXCEPTING THEREFROM all that portion thereof conveyed in the deed to J.
Reuben Dgvis, et ux, recorded August 6, 1959 in Volume 1263, Page 320,
pfficial Records of Santa Cruz County. I

|
PARCEL TWO: {
SITUATE in the County of Santa Cruz, State of California, bounded and
more particularly described as follows, to wit:?

BEGINNING on the Westerly side of Porter Street:124.0 feet Southerly
from the Southwesterly corner of Porter and Walnut Streets, which

peint is also the Southeasterly cormer of lands mnow or formerly of F.M.
Holdaway, et ux,; thence along the Southerly boundary of said lands of
Holdaway, Westerly 148.0 feet, more or less, to :the Easterly boundary

of lands now or formerly of William Browne; thence along the said last
mentioned boundary Southerly 55.0 feet to a poi@t; thence Easterly 148.0
feet, more or less, to a point on the Westerly Iine of Porter Street,
from which the point of beginning bears North Of 15' East 55.0 feet;
thence North 0° 15' East 55.0 feet to the pointiof beginning.

I
EXCEPTING THEREFROM all that portion therecof conveyed in the deed to
Helen Haynes Volek, recorded August 16, 1951 in Volume 835, Page 139,
Official Records of Santa Cruz County. !

1
4

APN 030-201-36
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At the date herect exceprions to coverage in addition to the printed Exceptions
and Exclusions contaired in said Policy form would be as follows:

1. QENERAL 2D SOUCIAL COIRTTY TAXES FOR THE FISCAL YEAR 1988-1989, A LIEN NOT YET
PAYABLE. :

2. THE LIEN OF SUPPLEMENTAL TAXES, IF ANY, ASSESSED PURSUANT TO THE PROVISIONS OF
CHAPTER 3.5 (COMMENCING WITH SECTION 75) OF THE REVENUE AND TAXATION CODE OF THE
STATE OF CALIFORNIA.

3. A DEED OF TRUST TO SECURE AN INDEBTEDNESS OF THE AMOUNT STATED HEREIN

DATED :  JANUBRY 3, 1975
AMOUNT : $12,000.00
TRUSTOR : PETER J. GRAVENHORST, A SINGLE MAN AND MAY GRAVEMNHORST,

AN UNMARRIED WOMAN

TRUSTEE . GUARANTEE LAND TITLE COMPANY, A CALIFORNIA CORPORATION
BENEEFICIARY : MAY BEIQUE
RECORDED - JANUARY 3, 1975, IN BOOK 2468, PAGE 509, QFFICIAL RECORDS
INSTRUMENT NO. : 000296
MATILED TO : MAY BEIQUE

2600 OLD SAN JOSE ROAD

SOQUEL, CALIFORNIA 95073
LOAN NO. : NONE SHOWN

4. ANABSTRACTOFMTFORNEAHGMHEREINSTAT@ANDANYOMWMSDUE

CASE NO. . 20 82 2455 MUNICIPAL COURT SANTA CRUZ CALIFORNIA

DEBTOR : GRAVENHORST (STAUFFER) MAY

CREDITOR : CRANDALL, JAMES WILLIAM

AMOUNT : $1,073.00

ENTERED : WOVEMBER 17, 1982

RECORDED - DECEMBER 20, 1982 IN BOOK 3514 PAGE 387 OFFICIAL RECORDS

5. A COVEMANT AND AGREEMENT

EXECUTED BY : MAY GRAVENHORST-STAUFFER
IN FAVOR OF :  COUNTY OF SANTA CRUZ
RECORDED : DECEMBER 6, 1984 IN BOOK 3783 PAGE 467 OFFICIAL RECORDS

WHICH, AMONG OTHER THINGS, PROVIDES THE HEREIN DESCRIBED PROPERTY IS LOCATED
WITHIN AN AREA THAT IS SUBJECT TO GEOLOGIC HAZARDS. POSSIBLE HAZARDS INCLUDE
FLOODING DUE TO OVERBANK FLOODS ALONG SOQUEL CREEK

6. AN AGREEMENT, AFFECTING THE PREMISES HEREIN STATED, BY AND BEIWEEN THE PARTIES
NAMED HEREIN RELATIVE TO THE MATTERS SHOWN HEREIN UPON THE TERMS AND COVENANTS

THEREIN

DATED : MAY 20, 1986

EXECUTED BY : MAY GRAVENHORST, ET AL

RELATIVE TO : ROAD MAINTENANCE AND CIRCULATION AGREEMENT
RECORDED . JUNE 18, 1986 IN BOOK 3993 PAGE 69 OFFICIAL RECORDS
AFFECTS : PORTION OF SAID LAND AND OTHER PROPERTY

ATTENTION BEING DIRECTED TO THE RECORD FOR FULL PARTICULARS.

SAID INSTRUMENT, AMONG CTHER THINGS, PROVIDES FOR SHARED COSTS.
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AN EASEMENT AFFECTING THE PORTION OF SAID LAND AND FOR THE PURPOSES STATED HEREIN,

AND INCIDENTAL PURPOSES

IN FAVOR OF ANTHONY SILVEIRA, ET UX, ET AL

FOR INGRESS AND EGRESS

AS DISCLOSED BY ROAD MAINTENANCE AND CIRCULATION AGREEMENT RECORDED JUNE 18,
1986 IN BOOK 3993 PRGE 69 OFFICIAL RECORDS

s B8 ke

NO REPRESENTATION IS MADE AS TO THE PRESENT OWNERSHIP OF SAID EASEMENT.
AFFECTS : THE NORTHERLY 12 FEET OF SAID LAND

OTHER MATTERS OF RECORD WHICH DO NOT DESCRIBE SAID LAND, BUT WHICH, IF ANY EXIST,
MAY AFFECT THE TITLE. THE NECESSARY SEARCH AND EXAMINATION WILL BE COMPLETED WHEN
A STATEMENT OF INFORMATION HAS BEEN RECEIVED FROM MAY GRAVENSHORST.

PLEASE FORWARD AS SOON AS POSSIBLE TO ASSIST IN THE EARLY CLEARANCE OF MATTERS OF
RECORD AGAINST PERSONS WITH THE SAME OR SIMILAR NAMES.

A.L.T.A. MATTERS AS FOLLOWS:

a) WATER RIGHTS, CLAIMS OR TITLE TO WATER, WHETHER OR NOT SHOWN BY THE PUBLIC
RECORDS.

b) ANY EASEMENTS NOT DISCLOSED BY THOSE PUBLIC RECORDS WHICH IMPART CONSTRUCTIVE
NOTICE AND WHICH ARE NOT VISIBLE AND APPARENT FROM AN INSPECTION OF THE SURFACE OF
SAID LAND.

c) ANY FACTS, RIGHTS, INTERESTS OR CLAIMS WHICH ARE NOT SHOWN BY THE PUBLIC
RECORDS BUT WHICH COULD BE ASCERTAINED BY AN INSPECTION OF THE LAND OR BY MAKING
INQUIRY OF PERSONS IN POSSESSION THEREOF.

NOTES

A. TITLE OF THE VESTEE HEREIN WAS ACQUIRED BY AN INSTRUMENT PRICR TO SIX
MONTHS FROM THE DATE THEREOF.

B. LAST INSURED DATE: O

C. THE REAL PROPERTY TAXES BASED UPON THE LATEST AVAILABLE TAX ROLL
FOR 1987-1988, WITHOUT REGARD TO ANY REASSESSMENT OR SUBSEQUENT
CHANGES FOR SAID COUNTY AND/OR CITY GENERAL AND SPECIAL TAXES, WERE:
FIRST INSTALLMENT $133.46 PAID
SECOND INSTALLMENT $133.46 PAID

ASSESSED LAND VALUE $24,344.00
ASSESSED IMPROVEMENTS s $0.00
ASSESSED PERSONAL PROPERTY : $0.00
CODE AREA : 96-006
HOMEOWNER EXEMPTION : 50.00
A TWY - nIN_201 .28
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October 16, 1985

May Gravenhorst
2190 Camino Los Cerros
Menlo Park, Calif. 94025

SUBJECT: DEVELOPMENT PERMIT - LEVEL IV
PROJECT: APN 30-201-11 APPLICATION NO. 85-695-CDP,RDP,EP

Your application has been reviewed as follows:

Analysis and Discussion: The proposal would allow the con-
version of a single family dwelling to an office use with a
master occupancy program to allows various C-2 uses. The
current proposed uses would include three offices on the
first floor and two apartments on the second floor. Ori-
ginally this building had been constructed as a single fam-
ily dwelling. A fire destroyed the house and it has since
been rebuilt and is currently being used as a dwelling even
though it was constructed to meet the building code stand-
ards of a commercial building. Both of the proposed uses
are allowed in the C-2 Zone District. The attached condi-
tions of approval address the mitigation measures needed to
be consistent with the zoning ordinance and the general
plan. Any future users will be reviewed under the Level I
permit process for consistency. All finding can be made and
therefore staff recommends approval.

Flndlngs are on file in the Planning Depar;ment.

Staff Recommendation: Approval of 85-695-CDP,RDP,EP accord-
ing to Exhibit "A"™ and the attached conditions.

Conditions of approval:
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TRray,,

4)

3)

6)

-.Driveway width. shall be a minimum of 24 fe

R i’ﬁ e

eet (12
feet for one-way circulation). Curb cuts shall

not exceed 25 feet. o

Parking Plans shall include at least 7 stgndard '~ 7
spaces {8 1/2 £t x 18ft.), 1 compact spaces (7

1/2 ft. x 16 £t), and 3 bicycle 'spaces {(Z ft. x -
6 £t.). / :

—im o -

in height) or light fixtures attached to the
building. All lighting fixtures shall be of a
non-glare type and directed onto the site and
away from adjacent properties and roadways.All
light fixtures shall be in keeping with the
Soquel Village Design Plan.

On-site pedestrian pathways shall be provided
for clients and employees to walk safely from
parking and street sidewalk areas to the central
use area.

Electrical power and telephone lines shall be
installed underground.

A joint parking and circulation agreement shall
be established between the following parcels:
30-201-11,25,34,36, and 37. This agreement
shall be reviewed and approved by the Planning
Department prior to recordation.

Landscape Plan

1)

A comprehensive landscape and irrigation plan
shall be prepared for the entire site, designat-
ing all existing and proposed species, gallonage
and placement. Irrigation features and a main-
tenance program shall be specified on the plans.
Landscape plans shall be prepared by a regis-
tered landscape architect. WNative plant species
and drought tolerant species shall be used wher-
ever pessible. Exotic species are discouraged.
Those species specifically adapted to climate
and soils on the site are encouraged. (Refer to

2)

tandscape Criteria).
Outdoor garbage maintenance areas and outdoor

equipment storage areas shall be screened from
public streets and adjacent properties with a
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Nore - Assessor's Parcel Block & Assessors” Map NdJO"ZQ
Lot Nambers Shown in Circles County of Santa Cruz, Calif
- July 1950
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Daryl Fazekas Architect
15621 Loma Vista Ave
Los Gatos, Ca 95032
408 395 9400

Nate MacBeth
Planning Department
1.17.16

Summary, Response to Appeal

I oppose the appeal by Anthony Silveira

He claims that there is an easement across my property. There are no easements of any
kind on my property. I have had Bowman and Williams research this claim and prepare
a recent Record of Survey. This recorded document clearly shows that no such
easement exists. We have submitted it to the Planning Department.

I also submitted to the County the recorded legal documents that prove the removal of
all previous easements. My attorney wrote a letter to the county explaining the legal
judgement that favors me.

I have invited Silveira to prove his claims by showing me another recorded document
that shows an existing easement. He has not shown any such recorded document,
because there is no such document.

M. Silveira is a sore loser. He was taken to court twice to remove the easements, and ke
Jost twice. All easements have been extinguished from my property, and he knows it.
Why does he keep trying to convince me and the County otherwise? I can only venture
that he suffers a severe delusion.

Nevertheless, to keep my project moving, I eliminated the planting strip along the
border with his property in case a future court rules that there is an easement... which is
highly unlikely. We met to discuss a negotiated easement between the two of us, but 1
have not received any offer from him yet. He brought no proof of easement to the
meeting. This is his admission that no easement exists.
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In any case, the planning department has added language to the approval, that states
that if Mr Silveira can show a recorded easement across my property, he can then
remove the fence and drive on my driveway. Until he can show such a recorded
document, the fence will stay up. Since the asphalt on my driveway aligns with his
driveway, there will be no impediment to the driveways connecting in the future. This
protects the County and me if a future judge creates a new easement.

Response to claims by neighbor
Claim 1: My plans do not show any driveway easements on my property.

Response: Why would they? There are no easements on my property. My recorded
Record of Survey proves it. Why has he not recorded a Record of Survey showing these
imaginary easements? Because there are none.

Claim 2: A proposed easement is attached to his letter.

Response: The little drawing he attached is something he had drawn by some
draftsman. There is no name of who drew it on the drawing. It has certainly never
been approved by the county, or recorded.

Claim 3: He is still upset that the public hearing was cancelled.

Response: Items on the agenda get continued all the time. In my case, | had already
redrawn the plans in response to neighborhood concerns. I reduced the size of the
building from 6000 sf to 4000 sf. Since this dropped the building below the 5000 sf levei,

it now became a Directors Approval project. I also relocated my driveway to border his
property, just in case we decided to have cross easements.

Claim 4: He still thinks an easement exists.

Response: This is typical Silveira, he never gives up, even after two losses in court. 1
have asked him several times to show me the recorded easements he claims are there,
but he can’t, because there are none.

Claim 5: He will sue for an easement.

Response: Knowing him, I don’t doubt it. But this has nothing to do with the County.
We have revised the plans so that they allow for a future cross easement. If Silveira
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wants to sue during the construction of the building, that is his decision. People sue
neighbors, but the county is not involved.

In conclusion, please deny the appeal.

Notice that his only concern is the easement issue. He has not commented on the site
plan, or the design and location of the building. Theld two events in Capitola to meet
with the Soquel Neighbors Association to show them the model and plans of the new
building. They love the new design, and can’t wait for it to be built.

What I do not understand is.... what happens if he wins the appeal? Does that mean
that the County will force me to grant him an easement? The County is not in the
business of forcing people to grant easements to neighbors, for no apparent reason. He
has street access to Walnut St, he is not landlocked.

He is appealing simply to give me a hard time and to stall the project.

Thank you for your help,

Daryl Fazekas
Architect

15621 Loma Vista Ave.
Los Gatos, CA 95032
408 395 9400
S

DarylEazekas@C
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September 25, 2015

Nathan MacBeth
County ol Santa Cruz
Planning Departrment

Re: 2601 Porter Street, Soquel, CA. / Fazekas

Mr. MacBeth:

This leiter serves 1o address some concerns you may have regarding a claim of an easement at
2601 Porter Street. My client, Darvl Fazekas, is developing a commerctal building on the 2601
Porter Street parcel, 1t is my understandig that neighbaring property owner, Anthony Silverra,
may have asserted a claim regarding an easement or right over a northerly portion of my client’s
properiy, benefiting the Silveira property, situated at 4630 West Walnut Street.

Simply stated, the claim of easement was resolved by the issuance of a Modified Judgment filed
October 14, 2011 containing the following language: “Plaintitfs PALMER and SANTA CRUZ
PROPERTIES L1.C are entitled to the ownership of their tespective properties as set forth above
free and clew of any claims or rights on the part of Defendants SILVEIRA it or to the said el

property of plaintiffs.” The Maodified Tudgment is expressly applicable to the 2601 Porter Streer
parcel.

Mr. Silvicra had previously asserted casement claims, and those claims were litigated with the
prior owner of the 2601 Porier Street parcel. The claims in that suit refated 1o easements and the
effect of certain ~1se” and "Road Maintenance” agreements. That litigation resulted in a
Modificd Judgment filed October 14, 2011, u copy of which is attached. Per Code of Civil
Procedure section 377, A judgment is the final determination of the righvs of the parties in an
action or proceeding.” That Modilied Judgment was upheld on appeal, and is the final and
operative judgment in the case.

The Modified Judgment, on its face. did away with “Use”™ and “Road Maintenance™ agreements,
and the right under those agreements 10 obtain parking spaces and recretional space on '
ncighboring properties. The Modified Judgment also, as mentioned above, contained general
language cstablishing the property to be “free and clear of any claims or rights on the part of
Defendants SILVEIRA, .7

The Law Office of Benjamin  Leitiock » 340 Sequel Avenus, Suite 205, Santa Cruz, CA 95062 « Phone (831) GD0-8405 « Fax: (2731 7135077
wwn MECLLAW . com

99



Nathan MacBeth
Seplember 23, 2015
Page: 2

Mr. Silveira - apparently unhappy with the outcome - appealed. and in the end the appellate court
upheld and atfirmed the Modified Judgment fided October 14, 2011,

At paragraph 2. that Modified Judgment states that “Plaintifts PALMER and SANTA CRUZ
PROPERTIES LIC are entitled to the ownership of their respective propertics as set forth above
tree and clear of sny claims or rights on the part of Defendants SILVEIRA in or 1o the said real

property of plaintiffs.” That plain and unambiguous language indicates there to be no claim of
Silveira.

While Mr. Silviera may once again be unhappy with the outcome of the case, and in particular
with the language stating that the subject property is “free and clear of any claims or rights on the
part of Defendants SILVEIRA™ the simple faet is that the plain language of the Judgment
overcomes his elfort to interfere with my client’s effort to secure permits and develop the
properly.

Finally. my clieni recently recorded a Record of Survey, by Bowman and Williams Land
Surveyors, showing nio casement on the 2601 Porter Street parcel. We find no Record of Survey
disputing this. Based on the plain language of the judgmentand the survey, this project should
move forward. 1f you would like to discuss any asp/e,etfof this letter, please let me know, |

remain available '/
j‘ ‘#,4"'—“ I. -
i/ AT CETC o S
{ Sincerely.  / e
\ H //‘ 4 i ™
\ ?x.....w S ,\ ‘x‘

Wiy

NATHANBENJAMIN /

NCB:adb
Ce: client
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NOT TO BE PUBLISHED IN OFFICIAL REPORTS

Califormia Rifles of Court, nile EXE 18{a), 'prohibiﬁs c:}'ufté and partiss from cifing or ;ei%li ng on-opitdons not certified for
publiication or srdered punlished, except assﬁpecit}ed by rule 8.4145(b). This opinion has notbeen certitied for publication
or ordered published for purposes of rule 8.4115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SIXTH APPELLATE DISTRICT

ALAN B. PALMER, as Trustee, etc., etal, |  H037588

(Santa Cruz County
Plaintiffs, Cross-defendants, and Super. Ct. No. CV163244)
Respondents,
V.

ANTHONY P. SILVEIRA, as Trustee, etc.,
et al., '

Defendants, Cross-complainants and
Appellants.

Plaintiffs Alan Palmer and Santa Cruz Properties LLC brought this action against
neighboring landowners Anthony and Kandy Silveira, to expunge certain recorded
agreements between defendants and the parties” common predecessors in interest insofar
as those agreements might establish or give record notice of servitudes burdening
plaintiffs’ property. From a judgment in plaintiffs’ favor, defendants appeal. Plaintiffs
contend that defendants have not preserved their challenges to the judgment. We reject
this contention, but conclude that defendants have not carried their burden of establishing

reversible error. Accordingly, we will affirm the judgment.
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BACKGROUND

It is undisputed that defendants own property at 4630 West Walnut Street in
Soquel, unincorporated Santa Cruz County.® Plaintiff Palmer owns property two doors to
the west of defendants’ parcel. Plaintiff Santa Cruz Properties owns two parcels fronting
on Porter Street, the more northern of which touches defendants’ southern boundary.
Prior to 1986, all of these properties were apparently owned by May Gravenhorst Stauffer
and Peter J. Gravenhorst (collectively, Gravenhorst/Stauffer).

On June 21, 1985, defendants entered into an agreement to purchase 4630 Walnut
Street from Gravenhorst/Stanffer Although the record fails to competently establish
many of the pertinent details of the sale, recitals in the documents at issue suggest that by
the time the sale closed, the property was being used for partly residential and partly
commercial purposes.” According to defendants’ trial brief, the purchase agreement “was
conditioned upon [their] ability to convert this property from residential to commercial
property.” They assert that among the permit conditions was the provision of eight
parking spaces, which was four more than were located on the 4630 Walnut parcel. The
county also required that defendants enter into a joint parking and circulation agreement

with Gravenhorst/Stauffer, to be reviewed and approved by county planners.

! Exemplifying the seeming insouciance with which both sides seem have
conducted this litigation, defendants’ property is erroneously identified in both the
complaint and cross-complaint as “4630 Porter Street.” Moreover, in their trial brief
plaintiffs describe defendants’ property as being situated “at the comner of Walnut Street
and Porter Street,” though six lines later they describe it as “parcel 117 on an attached
map, which clearly shows a parcel 12 separating parcel 11 from Porter Street.

% An October 1985 permit recites that a house on the property had burned down
and been replaced by a structure “constructed to meet the building code standards of a
commercial building.” The document recited that the building was then being “used as a
dwelling,” but that its “current proposed uses would include three offices on the first
floor and two apartments on the second floor.” A year later , the use agreement referred
to the building’s “partial current use as residential property.” The record does not
competently establish the present use of the building.

2
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In June 1986, the parties executed, and defendants recorded, the two agreements
that are the subject of this action. One of them, entitled “Use Agreement,” recited the
parties’ intention to address certain requirements “to be imposed by” county planning
authorities “on the said property related to its partial current use as residential property.”
As here relevant it provided that “[i]n the event the County . . . imposed [sic] additional
parking requirements and a recreational area requirement covering the residential use,”
the sellers would “make available to Buyer on adjacent properties owned by
Seller. .., ... four parking spaces, and a required 400 Sq. Ft. vacant parcel to be
improved and landscaped at Sellers[’] expense as required by Santa Cruz County.”
Defendants would pay $8,000 for the parking spaces and $6,000 for the vacant parcel.
Under stated circumstances, defendants would be obligated to sell these spaces back to
the sellers at the same price. The agreement addressed other matters as well, but is
discussed by the parties only as it called for the sale of the parking spaces; we will
therefore refer to it as the “parking agreement.”

The second agreement, entitled “Road Maintenance and Circulation Agreement,”
recited that it “pertain[ed] to” a “right of way described as Parcel Four” in an attached
exhibit. The exhibit depicted a road or causeway apparently traversing or touching upon
five properties, including defendants’ property, two of plaintiffs’ four parcels, and
another property owned by the Bermans, who were named in the pleadings below but not
brought into the action. The agreement set out certain rights and obligations with respect
to the depicted roadway, stated that “the rights and responsibilities contained in the
Agreement shall constitute covenants running with the land,” and expressed the parties’
intent “to obligate themselves, their heirs, personal representatives, successors and
assigns to maintain and improve said road in accordance with the terms and conditions of
this agreement.” However the agreement further provided that “[d]epending on when the

commercial development/improvements are approved” for the remaining parcels,
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“vehicle, pedestrian, parking and circulation arrangements shall be planned and agreed in
writing between each parcel mentioned above.” In addition, it was said to be the sellers’
intention that they or their successors would “further develop the existing vehicle and
pedestrian right of way to enter off Porter Street to run through [three specified parcels]
and cut out of [one of them] to ultimately exit into West Walnut.” The agreement also
referred to an existing “recorded right of way” already serving defendants’ property. We
will refer to this agreement as the “road agreement.”

Plaintiffs commenced this ‘action on March 25, 2009, by a verified complaint in
which they alleged that they were “engaged in a business enterprise involving potential
integration of their properties in connection with parking and traffic flow for . . .
improvements to be constructed under the Santa Cruz County permit process.” The first
cause of action sought declaratory relief, in that plaintiffs contended that the parking and
road agreements “rested upon specific conditions which never took place and for that
reason endow[ed] defendants with no assertable rights,” whereas defendants contended
that the instruments “comprehend the eventual development of the properties now owned
by plaintiffs and that the parking rights contained in these documents were paid for and
petsist in their vitality.” Plaintiffs sought “a declaration of rights and duties of the parties
respecting the validity” of the instruments in relation to plaintiffs’ properties.

In the second cause of action, plaintiffs sought a decree quieting title in themselves
and declaring their property “to be free and clear of any encumbrances, rights of way, or
other obligations resulting or arising from the recordation of” the challenged instruments.
In the third cause of action they sought “a judgment cancelling” those instruments “from

the public records of Santa Cruz County, California.”
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On May 6, 2009, defendants filed an answer consisting of a general denial and a
number of affirmative defenses.’ They also filed a verified “Cross-Complaint for
Damages (Slander of Title)” alleging that plaintiffs had wrongfully failed to disclose the
road and use agreements in an application seeking permits to develop plaintiffs’ parcels.
This conduct was alleged to have “adversely impaired the vendibility of cross-
complainants[’] property,” causing damages in unspecified amounts. The conduct was
also alleged to have been malicious, warranting punitive damages. Defendants
subsequently sought and obtairied leave to amend the cross-complaint to add the
previously unnamed neighbors, Dale and Terry Berman, as necessary parties and to assert
additional causes of action for declaratory relief, quiet title, and injunctive relief. It does
not appear that the Bermans were ever served with the cross-complaint-—or the
complaint, in which they had also been named.

In a trial brief plaintiffs asserted that the road and parking agreements “address[ed]
an entirely conditional set of circumstances which never took place.” In essence, they
claimed that the instruments were intended to address certain planning requirements that
defendants might encounter in converting their property to commercial use, but that the
county had never imposed these requirements and the instruments no longer served any
purpose. “There has never been a ‘road’ in the parcels described,” plaintiffs’ counsel
wrote; “instead, without any interference or additional conditions imposed by the County

of Santa Cruz, Silveiras have continuously maintained their property with a commercial

* In filing a general denial, counsel apparently overlooked the fact that the
complaint was verified. This required that “the denial of [its] allegations . . . be made
positively or according to the information and belief of the defendant.” (Code Civ. Proc.,
§ 431.30, subd. (d); see 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1061,

p. 498.) Indeed the form answer filed by defendants plainly stated that it could only be
used if “[t]he complaint is not verified” or “the action is subject to the economic litigation
procedures of the municipal and justice courts.” The answer was therefore vulnerable to
a motion to strike, but its deficiencies apparently went unnoticed.
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rental on the first floor and residential apartments on the second floor. Parking has never
been an issue.” The memorandum further asserted that in recent years, a parking district
had been formed “providing more than ten public parking spaces . . . across from
[defendants’] property.” It described the parking agreement as a “hoax” under which
plaintiffs could satisfy planning authorities, if necessary, by “ ‘buy[ing]’ additional
spaces for parking and then ‘sell[ing] back’ the spaces after satisfying the County
requirements.”

Defendants asserted in their trial brief that they bought their property from
Gravenhorst/Stauffer on the condition that they would be able to convert it “from
residential to commercial [use].” Toward that end, “application was made” to the county
“for a development permit.” A permit was granted, but required that four parking spaces
be provided in addition to the four already on defendants’ property, and that defendants
and Gravenhorst/Stauffer “enter into a joint parking and circulation agreement to be
reviewed and approved by the Planning Department.” Defendants acknowledged that the
county had not yet required them to actually furnish the additional four parking spaces
prescribed by their use permit, but suggested that it might yet do so, stating, “[SThould the
County impose the actual parking requirements . . ., [defendants are] relying on the terms
of the Use Agreement to meet the parking requirements and not lose the commercial use
of their property.”* In their legal discussion, defendants acknowledged that “A restriction
or covenant may not be enforceable where there has been a material change in conditions
to the extent that the original purpose for the restriction becomes obsolete.” This test was

not satisfied, however, by the mere fact that plaintiffs now sought to develop what had

* Throughout the proceeding defendants have described the parking agreement as
intended to accommodate the commercial use of their property. They ignore the plain
recitals in the use agreement itself that its purpose was to accommodate requirements
growing from the building’s “partial current use as residential property.” (Italics added.)
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been the Gravenhorst/Stauffer property, since that was “precisely the event that both the
County . . . and [defendants] considered in making these agreements with . . . the
predecessor in interest to plaintiffs.”

Trial took place on August 17,2011. According to the minutes, testimony was
received from plaintiff Alan Palmer and defendant Anthony Silveira. Seven exhibits
were received, including a copy of a project, a planning document, a parcel map, and
several color photos of the property. Plaintiffs’ counsel made a motion for judgment,
which the trial court denied, instead taking the matter under submission. The record
contains no indication that any party requested a statement of decision.

On August 29, 2011, the court issued a document entitled “Judgment,” stating in
relevant part, “Judgment is rendered in favor of the Plaintiff and against the Defendants
as to the Plaintiff’s three causes of action: 1) Declaratory relief, 2) Quiet Title, and 3)
Cancellation of Instruments. The Court considers this matter as a good faith dispute and
appreciates the manner in which counsel and the parties presented their respective views.
However, the subject Road Maintenance and Circulation Agreement and the Use
Agreement were recorded in June, 1986. Over the next twenty-five years, none of the
events which were contemplated with the creation of these agreements have taken place.
A review of Civil Code Sections 885.010, 885.020 and 885.030 lead [sic] this Court to
the conclusion that invalidation of these instruments, in order to remove whatever clouds
upon title they may be causing, is appropriate. It should further be noted that
circumstances have changed in relationship to the Santa Cruz County Ordinances adopted
in 1995 and 2009."! Judgment in favor of the Plaintiff on the three causes of action
outlined within the complaint. Judgment in favor of the Cross-Defendant on the related

cross-action.”

> This was apparently a reference to ordinances, of which plaintiffs sought judicial
notice, creating an “employee/owner permit parking program” to be “administered by the
redevelopment agency administrator.” (Santa Cruz County Code., § 9.43.135.)
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On September 7, 2011, plaintiffs filed a motion to modify the judgment. Although
only the notice of motion has been included in the clerk’s transcript, we requested that the
clerk also transmit copies of the supporting declaration and memorandum of points and
authorities, which we have augmented the record to include. The gist of the motion was
that the “Judgment” of August 29 omitted any descriptions of the affected properties, and
was thus insufficient to give record notice of “the action taken by the Judge after the
court trial . . . .” Defendants filed no opposition to the motion. When it was heard,
counsel for defendants appeared 4nd stated that he had communicated a concern to
plaintiffs’ counsel that the proposed judgment inciuded an easement that had not been at
issue in the litigation. He understood that plaintiffs’ counsel had deleted the
objectionable language. When the court asked whether the documents as so amended
“meet with your approval,” he replied, “Yes. I just want to make it clear for the record
that the Michael Liles easement is not a part of this litigation.” Plaintiff’s counsel
affirmed that he understood this to be the case. The court indicated that it was signing the
modified judgment.

The modified judgment reiterated the language of the original “Judgment,” but
followed it with four paragraphs spelling out the relief to which plaintiffs were entitled.

It also incorporated some 14 pages of attachments including property descriptions and the
two challenged agreements. It declared that plaintiffs were “entitled to the ownership of
their respective properties as set forth above free and clear of any claims or rights on the
part of Defendants . . . in or to the said real property of plaintiffs,” and that the two
instruments “are hereby cancelled.”

On November 10, 2011, defendants filed a notice of appeal “from the Order
Granting Motion to Modify Judgment . . . entered on October 11,2011 ....” In a notice

designating the record on appeal, they requested a reporter’s transcript only of the oral
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proceedings at the hearing on the motion to modify the cross-complaint; no transcript of
the trial was requested.

DiSCUSSION
I. Scope of Appeal

Prior to the completion of briefing, plaintiffs filed a motion to dismiss the appeal
on the ground that defendants’ failure to appeal from the “underlying judgment” of
August 29, 2011, precluded a challenge to the merits of the trial court’s adjudication.
They contended in effect that the later judgment was not separately appealable because it
made no substantive change in the earlier one, and that insofar as it did effect a change,
defendants’ counsel had consented to it. We denied the motion.

In their brief on appeal plaintiffs again raise defendants” failure to appeal from the
earlier “judgment,” this time as a ground to hold that defendants are barred by “waiver
and estoppel” from contesting the correctness of the trial court’s determination on the
merits. They assert that plaintiffs could have appealed from the first judgment, and that
having failed to do so they can only challenge the second judgment to the extent that it
differs from the first. Since their counsel consented to any differences, the argument
continues, no part of the judgment is open to appellate review.

Plaintiffs could indeed have appealed from the “judgment” of August 29, in the
sense that they could have filed a notice of appeal referring to it. We are not persuaded,
however, that such an appeal would properly lie, i.e., would confer jurisdiction on this
court over the substantive controversy between the parties. Rather we have concluded
that the document issued on August 29 was not an appealable judgment. It did not fulfill
the basic function of a judgment, which is to effect “the final determination of the rights
of the parties in an action or proceeding.” (Code Civ. Proc., § 577.) To perform this
function, “ ¢ “[a] judgment must be definitive. By this is meant that the decision itself

must purport to decide finally the rights of the parties upon the issue submitted, by
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specifically denying or granting the remedy sought by the action.” > ” (Kosloff'v. Kosloff
(1944) 67 Cal.App.2d 374, 379-380, italics added, quoting Makzoume v. Makzoume
(1942) 50 Cal. App.2d 229, 232.) A judgment in favor of a defendant must ordinarily
include an “express declaration of the ultimate rights of the parties, such as that “plaintiffs
shall take nothing,” or “the action is dismissed.” ” (Swain v. California Casualty Ins. Co.
(2002) 99 Cal.App.4th 1, 6; Davis v. Superior Court (2011) 196 Cal.App.4th 669, 673.)
Where judgment is for the plaintiff, it must actually award the relief'to which the court
has found him entitled. (See Hucke v. Kader (1952) 109 Cal.App.2d 224, 229 [statement
in judgment that * “plaintiffs have judgment as prayed for in this complaint’ ” would be
“deleted from the judgment” as “uncertain and indefinite™].)

Here plaintiffs sought three remedies: declaratory relief concerning the current
validity of the road plan and the use plan, a decree quieting title as against those
instruments, and a judgment cancelling them. The purported judgment of August 29
failed to properly award any of these remedies. It is most grievously deficient as a
Judgment quieting title. Such a judgment must decree the state of title as the court finds
it to be. As with any judgment affecting title to real property, it must specifically identity
the lands affected, using a description “so certain that a stranger may be able to clearly
identify the particular tract.” (People v. Rio Nido Co: (1938) 29 Cal.App.2d 486, 488.) It
“must be as clear and explicit as a deed which purports to convey real property.” (Id. at
p- 489; Pleasant Valley Canal Co. v. Borror (1998) 61 Cal.App.4th 742, 777.) That is, it
must set forth the affected property interests with sufficient particularity that when
recorded it will effectively convey notice of their status as determined by the court. A
Judgment which purports to adjudicate property rights, but in which “nothing is
described,” may be “pronounced a nullity for uncertainty of description.” (Newport v.
Hatton (1924) 195 Cal. 132, 156.) “ ‘[A]n impossible, wrong, or uncertain description,

or no description at all, renders the judgment erroneous and void.” ” (Newman v.
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Cornelius (1970) 3 Cal.App.3d 279, 284, quoting Newport v. Hatton, supra, 195 Cal.
132, 156; Lechuza Villas West v. California Coastal Com’n (1997) 60 Cal.App.4th 218,
242)

Here the original judgment failed entirely to describe the affected property or the
interests adjudicated. If accepted by the county recorder for recordation—a dubitable
hypothesis—it would have failed to impart notice that the challenged agreements had
ceased to burden plaintiffs’ property. Indeed this is precisely why plaintiffs moved to
“modify” the purported judgment. As counsel wrote in support of that motion, the
August 29 instrument “d[id] not reflect with certainty in the Official Records of Santa
Cruz County, California, the eifect of rulings in favor of plainiiffs on the issues of
declaratory relief, quiet title, and canceliation of instruments.” This failure rendered that
instrument ineffectual to clear plaintiffs’ title of the cloud they brought this action to
eliminate.

Much the same is true with respect to the remedy of cancellation of instruments.
The statute governing such relief contemplates that a judgment for a successful plaintiff
will not only adjudge the challenged instrument “void or voidable” but order that it be
“delivered up or canceled.” (Civ. Code, § 3412.) Indeed the original formulation was
“delivered up and canceled,” the latter term being used in its original sense of physically
striking or obliterating the language found “void or voidable.” (See Upfon v. Archer
(1871) 41 Cal. 85, 88 [judgment reversed “with directions to enter a judgment, ordering
the deed to be delivered up and canceled”]; Lewis v. Tobias (1858) 10 Cal. 574, 576
[discussing equitable power “to order a written instrument to be delivered up and
canceled”]; Nelson v. Meadville (1937) 19 Cal.App.2d 68, 69 [judgment “decree[d] that
the instruments in question were void; that defendant was entitled to no rights thereunder;
and that the instruments be canceled”]; American Heritage College Dict. (3d ed. 1997),

p. 204 [“cancel” defined as “To cross out with lines or other markings”; originating in
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Latin cancellare, “to cross out”]; Black’s Law Dict. (9th ed. 2009), p. 233, col. 2 [“To
destroy a written instrument by defacing or obliterating it”].)6 In modern times courts
typically forego the physical act of cancellation; but the judgment must still declare the
invalidity of one or more specified instruments. (See Wolfe v. Lipsy (1985) 163
Cal.App.3d 633, 638 [judgment “provided, inter alia, that the deed of trust executed by
Irene Basurto on October 20, 1976, is void.)

Even as a judgment for declaratory relief we find the instrument of August 29
deficient under the circumstances here. Such a judgment should, as the name indicates,
take the form of a “declaration” concerning the rights and obligations in controversy.
(Code Civ. Proc., § 1060.) Courts have often overlooked deficiencies in this regard
where the intendment of the adjudication is sufficiently clear. (See, e.g., Kelso v.
Sargeant (1936) 11 Cal.App.2d 170, 179 [declaratory judgment “should be entered in a
peculiarly declaratory form,” but judgment was sufficient where “in substance and effect”
it fixed “not only of the rights of the respective parties, but a determination of the
construction which should be given to” their agreement]; McLean v. Tucker (1938) 26
Cal.App.2d 126, 129 [despite failure to “specifically set forth the rights of the parties as a
declaratory judgment,” judgment adequately determined their rights by directing delivery
of deed and quieting title in defendant]; R.G. Hamilton Corp. v. Corum (1933) 218 Cal.
92, 94-95 [judgment merely declaring parties’ rights to be as stated in findings was

§ The concept of physical “cancellation” is illustrated by Estate of Olmstead
(1898) 122 Cal. 224, 228, where the court used the term to describe some of the marks a
decedent had made on a will: “[T]he lines, interlineations, erasions, cancellations, and
new writings of words, phrases, or sentences were very numerous. . . . Each and all of
[the decedent’s seven signatures] were canceled by two ink lines drawn through and
across their full length. . .. Some of the clauses in the will were canceled by ink lines
drawn the full length of every line of the clause, and by cross lines extending from the top
to the bottom. . . . The ‘two’ was canceled by two ink lines drawn through the word, and
the word ‘one’ written in ink immediately over it.”
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“rather unusual” and “not a practice to be commended,” but reviewing court could not
say it “ha[d] rendered the judgment ineffectual as long as the rights and duties of the
respective parties may be ascertained therefrom”; sufficiency “is to be judged from its
substance rather than from its form™].) But a judgment in the form of the August 29
instrument was virtually useless to plaintiffs. Although it alluded to the road and parking
agreements and by clear inference found them no longer enforceable, it did not define
them with sufficient specificity to allow any stranger to the judgment to know what had
been invalidated.”

It thus appears that the instrument of August 29, 2011, was ineffectual as a final
Judgment determining the rights of the parties. It was, in at least this sense, © ‘void.” ”
(Newman v. Cornelius, supra, 3 Cal.App.3d at p. 284.) Some judgments are appealable
even though void in some sense. (9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 93,
p- 155.) But “[i]f the invalidity results from the failure to comply with the formal
requirements of entry of a final judgment or order, it is more properly characterized as a
preliminary order or purported judgment that is not a final judgment at all.” (/d. at
p. 156.) We believe this principle applies to the instrument of August 29, which is best
characterized as a “purported judgment that is not a final judgment at all.” (/bid.)
Indeed, if not for its label and the recitals that “[jJudgment is rendered,” it would most

readily be viewed as a notice of tentative or intended decision. It awards no relief of any

7 Moreover, even if the August 29 instrument is deemed sufficient as a judgment
for declaratory relief, it cannot be deemed a final judgment on that basis because of its
failure to effectively adjudicate the other two causes of action. “The rule has long been
well settled that there can be but one final judgment in an action regardless of how many
counts the complaint contains or how many issues of law or fact are presented. The
purpose of this rule is to prevent piecemeal decisions and multiple appeals.” (McCarty v.
Macy & Co. (1957) 153 Cal.App.2d 837,-840; see Art Movers, Inc. v. Ni West, Inc.
(1992) 3 Cal.App.4th 640, 645 [“Ordinarily, there can be only one final judgment in an
action and that judgment must dispose of all the causes of action pending between the
parties.”].)
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kind. It really does nothing more than identify the prevailing party and give some
indication of the court’s reasons for ruling in that party’s favor. We conclude that it was
not appealable, and that defendants’ failure to appeal from it has no bearing on appellate
jurisdiction or the scope of issues open to review.

A slight additional problem is presented by defendants’ recital in the notice of
appeal that the appeal is taken from the “Order Granting Motion to Modify Judgment,”
rather than the “modified” judgment itself. This designation is frankly bewildering, since
the motion to “modify” the “judgment” was unopposed and counsel for defendant
appeared at the hearing only to ensure that an amendment to the proposed judgment,
which plaintiffs’ counsel had agreed to make, was, in fact made. Asked whether the
documents submitted to the court for execution “meet with your approval,” counsel
replied, “Yes.” Plaintiffs suggests that this assent itself precludes any challenge to the
judgment, but we think it plain that counsel was consenting only to the form of the
judgment as an expression of the court’s determination—not to its substance, with which
defendants obviously took issue. The fact remains that the notice of appeal fails to
designate the judgment, instead purporting to appeal from the order authorizing the
judgment to be entered.

We do not find this misstep fatal to the appeal. Where a notice of appeal purports
to target an order preliminary to judgment, appellate courts commonly preserve their
jurisdiction by construing the notice to refer to the subsequently entered judgment. (See,
e.g., Vesely v. Sager (1971) 5 Cal.3d 153, 158, fn. 2 [notice designating order sustaining
demurrer and granting motion to strike deemed to appeal from subsequently entered
judgment of dismissal].) “ ‘Whether the error in the notice of appeal was merely one in
describing the order or judgment or whether it was caused by appellant’s ignorance, the
notice may without prejudice to respondent reasonably be interpreted to apply to an

appealable order or judgment rendered before the appeal was noticed.” > (Hollister
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Convalescent Hosp., Inc. v. Rico (1975) 15 Cal.3d 660, 669, quoting Vibert v. Berger
(1966) 64 Cal.2d 65, 70.)

We conclude that defendants’ notice of appeal was sufficient to bring up the
merits of the judgment for appellate review.
II. Defendants’ Burden on Appeal

Although defendants’ brief is far from a model of clarity, we understand it to raise
three claims of error: (1) The court relied on statutes first cited in a letter submitted by
plaintiffs’ counsel after trial, to which defendants were given insufficient opportunity to
respond. (2) These statutes concerned powers of termination, and thus had no proper
application here. (3) Insofar as the court’s judgment depended on changed
circumstances, there was no evidence to support it.

In presenting these arguments defendants offend a number of basic rules of
appellate procedure and review. First and most fundamentally, “a party challenging a
judgment has the burden of showing reversible error by an adequate record.” (Ballard v.
Uribe (1986) 41 Cal.3d 564, 574.) This requires (1) a record sufficient to establish the
nature and relevant circumstances of the actions by the trial court which are challenged
on appeal; (2) argument and authority establishing that these actions offended governing
legal principles; and (3) a particularized demonstration, again based on an adequate
record, that the error was prejudicial to the appellant.

Defendants have not brought up a transcript of the trial; therefore any assertions
about the state of the evidence must fall on deaf ears. Nor have defendants, for the most
part, offered a coherent argument in support of their claims of error. They have, in short,
failed to shoulder their burden as appellants. We have nonetheless detected sufficient
suggestion of error in their brief to conclude that such error as they do assert has either

not been demonstrated to have occurred, or has not been shown to be prejudicial.

15

115



ITI. Error

A. Reliance on Post-Trial Letter

Defendants assert that the court erred by relying upon authority and arguments
first presented in a post-trial letter from plaintiffs’ counsel to the court. The letter bears
the date of November 9, 2009, which was nearly two years prior to trial, but both parties
acknowledge that this was an error and that the letter was sent some time after trial.® In
the letter, counsel for plaintiffs argued that statutes governing the duration of powers of
termination (Civil Code sections 895.010 et seq.) furnished authority “[b]y analogy” for
granting relief here. In its judgment, the trial court alluded to those statutes in concluding
that “invalidation of these instruments, in order to remove whatever clouds upon title they
may be causing, is appropriate.”

Defendants argue that the letter was in effect a supplemental trial brief, and as
such was deficient in form, lacking in particular the proof of service required by Code of
Civil Procedure sections 1012, 1013, and 1013a. Assuming this premise is sound, mere
defects in form can rarely if ever justify a reversal on appeal. Rather we must “disregard
any error . . . or defect, in the pleadings or proceedings which,” in our opinion, “does not
affect the substantial rights of the parties.” (Code Civ. Proc., § 475.) We cannot set aside
a judgment unless it “appear(s] from the record” that the error or defect complained of
“was prejudicial,” and that by reason thereof, the complaining party “sustained and
suffered substantial injury, and that a different result would have been probable if such

error, ruling, instruction, or defect had not occurred or existed.” (Ibid.)

8 Further illustrating the level of care seemingly exercised by both sides in this
case is the statement in plaintiffs’ brief that the letter was mailed “[a]t some point after
the trial date, October 17, 2011.” In fact trial occurred on August 17, 2011. No relevant
event occurred on October 17.
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Defendants make little effort to demonstrate that plaintiffs’ post-trial letter
inflicted any prejudice on them. They only assert that they were “never formally
afforded the opportunity to respond” to it. The pregnant use of the qualifier “formally”
grounds an inference that defendants in fact received the letter, which bears the notation,
“Copy: Reid Schantz,” indicating—according to familiar conventions of business
correspondence—that a copy of the letter was sent to defendants’ attorney. Beyond that
the record is entirely silent with respect to the extent of defendants’ opportunity to
respond. Even the timing cannot be inferred because the date of the letter is unknown.

Plaintiffs’ counsel asserts that the foregoing notation is sufficient to raise “the
presumption of receipt under Evidence Code §641.” This contention is specious; the
presumption would require evidence, entirely lacking here, that the letter was “correctly
addressed and properly mailed.” (Evid. Code, § 641.) Still, an inference that defendants’
counsel received the letter seems warranted by the facts that the letter alludes to
transmission, that counsel has never denied receipt, and that he objects only to the form
of the letter and the absence of a “formal” opportunity to respond.

In any event all defendants have shown is that the court adopted a legal rationale
that was submitted to it in an irregular, and perhaps improper, form. It is impossible to
say that the irregularities had any effect on the outcome. As will appear below, we are
confident that they did not.

B. Reliance on Inapposite Statutes

Defendants suggest that the power-of-termination statutes had no bearing on the
issues here. We agree that the statutes’ pertinence is at best extremely attenuated. They
address situations where the grantor of a fee simple estate has reserved the power to
terminate the estate upon the occurrence of a specified condition. (Civ. Code, § 885.010,

subd. (a)(1).) This action, in contrast, concerns servitudes imposed and assumed by
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adjoining property owners by mutual assent. We see no particular resemblance between
any of these servitudes and a power of termination.

However, the mere fact that the court relied on dubious authority cannot by itself
lead to reversal. An appellate court “review[s] the judgment, not the reasoning of the
court below. [Citation.] ... [A] ruling or decision correct in law will not be disturbed
on appeal merely because it was given for the wrong reason. If correct upon any theory
of law applicable to the case, the judgment will be sustained regardless of the
considerations that moved the lower court to its conclusion. [Citations.]’ (Belair v.
Riverside County Flood Control Dist. (1988) 47 Cal.3d 550, 568.)” (Ladas v. California
State Auto. Assn. (1993) 19 Cal.App.4th 761, 769-770.) “Two theories seem to be
involved here: first, that the appellate court reviews the action of the lower court and not
the reasons for its action; second, that there can be no prejudicial error from erroneous
logic or reasoning if the decision itself is correct.” (9 Witkin, supra, Appeal, § 346, p.
397.)

As we read the judgment, the trial court only cited the power-of-termination
statutes as a guide to what might constitute a reasonable time for defendants to exercise
whatever rights they had under the agreements at issue here. As discussed in greater
detail below, we believe the agreements could be reasonably understood to create
interests that were both conditional and limited in duration. It was apparently in
reference to that aspect of the controversy that the court viewed the statutes governing
powers of termination as possessing some analogical force. While we find the court’s
reliance on them somewhat questionable, we cannot say that it inflicted any prejudice on
defendants, because we think the judgment is sustained on the grounds set forth below.

C. Parking Agreement

We find ample grounds on the face of the parking agreement to conclude that it

was unenforceable and subject to cancellation insofar as it might affect plaintiffs or their
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title. The language of the agreement indicates that the obligations it created were
explicitly predicated on a condition that never came to pass, that they were expressly
limited in duration, and that they were not intended to bind Gravenhorst/Stauffer’s
successors in interest, including plaintiffs.

The chief right conferred on defendants by the parking agreement—indeed the
only one discussed by the parties—was a right to purchase four parking spaces on
neighboring properties. Although neither side mentions the fact, the agreement also
granted defendants a right to purchase a 400 square foot “recreational area,” sometimes
apparently referred to as a “sifting yard.” The agreement plainly stated, however, that
these rights would only come into being “[i]n the event the County of Santa Cruz
imposed additional parking requirements and a recreational area requirement . . . .”
Defendants conceded below that as of the time of trial, the county “ha[d] not required . . .
[defendants to] obtain the additional 4 parking spaces contemplated in the Use
Agreement.”

It is of course the rule that an interest depending on a condition passes in or out of
existence in accordance with its conditional nature. (See 12 Witkin, Summary of Cal.
Law (10th ed. 2005) Real Property, § 382, pp. 446-447.) Thus the right to purchase
parking and recreational spaces here never came into existence. Defendants implied,
however, that it might yet do so, stating that “should the County impose the actual
parking requirements,” they were “relying on the terms of the Use Agreement” to satisfy
those requirements and “not lose the commercial use of their property.” They thus
asserted a right that was in effect perpetual. But the agreement itself squarely contradicts
such a claim, stating that the right was to be a “temporary” one lasting only so long as the
existing “partial residential use” of the property, which defendants intended to end by

converting the property entirely to commercial use. This at any rate is how we read the
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language set forth in the margin.” Defendants have offered no alternative reading; indeed
the parties have scarcely troubled themselves with the language of the agreements at all.
But the agreement explicitly contemplated that the rights granted would be of limited
duration, which must be taken to mean that defendants were granted a reasonable time
within which to exercise it, at the conclusion of which the obligation would be
extinguished whether they had done so or not. (See Civ. Code, § 1657 [“If no time is
specified for the performance of an act required to be performed, a reasonable time is
allowed.”].)

The agreement also contains intrinsic indications that the time contemplated by the
parties was well short of the 25 years that had elapsed at trial. It provided that payment
for the parking and recreational spaces—both when purchased by defendants, and when
sold back to Gravenhorst/Stauffer—would be made by adding the purchase price to, or
subtracting it from, the balance of an existing loan between the parties. It appears highly
unlikely that this payment mechanism would remain available after a sale of the burdened
property by Gravenhorst/Stauffer, because the purchase price would then be payable to
their successors, who could not be expected to assume the loan in question. Certainly
this payment mechanism would cease to exist when the loan was paid off. Although the
term of the loan is not unmistakably disclosed by the record, the agreement refers to

“amortization over a 20-year period.” The failure to provide for an alternative payment

? “It is the intention and agreement of the parties that the acquisition of the
adjacent properties from Seller will be a temporary one only to meet the residential
requirements imposed by the County of Santa Cruz. Buyer intends to convert the entire
improvements at 4630 West Walnut to commercial use. To implement the foregoing
Buyer and Seller agree that Buyer has option [sic] to construct a second story decking on
the rear and/or on the side of the subject property to meet the recreational space
requirements of the County of Santa Cruz, and by doing so discontinue the requirement
for the 400 Sq. Ft. parcel. When that is accomplished, Buyer shall sell back to Seller and
Seller shall purchase from Buyer the said 400 Sq. Ft. property at the original $6,000.00
price and the parking area for the sum of 32,000.00 per space.” (Italics added.)
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mechanism strongly suggests an intention that any purchase and rcsale would be
completed at least that soon.

The parking agreement also expressly reserved to Gravenhorst/Stauffer the power
to determine the location of the spaces to be sold. It provided that they could be situated
on any of the “adjacent properties owned by Seller, with the location of such to be
determined by Seller,” provided that the locations (1) conformed to county requirements,
and (2) were within 80 feet of defendants’ property. The agreement provided no
mechanism for determining the ldcation of these spaces after the potentially burdened
properties had come under separate ownership, as had occurred by the time this matter
arose. For defendants to now exercise the purchase rights contemplated by the
agreement, someone would have to determine which of their neighbors would provide
space, and how much, and where. We doubt that any private actor could successfully
claim the power to make such a selection, or that any court would undertake to do so. In
any event, the agreement’s failure to provide for the selection of locations after
Gravenhorst/Stauffer no longer owned the properties is more evidence that the obligation
to provide parking and recreational space was personal to them and that if defendants
were to exercise the correlative right at all, they had to do so before the promisors
divested themselves of the means to perform.

That the obligation to provide parking and recreational space was personal to
Gravenhorst/Stauffer is also readily inferred from the agreement’s complete failure to
provide otherwise. This failure cannot be attributed to mere oversight, because the Use
Agreement pointedly declares another obligation, not at issue here, binding on the
parties’ successors in title. Paragraph 6 states that the occurrence of specified conditions
will cause an “existing stairway easement” benefiting defendants’ property to undergo
“diminishment,” such that it becomes “only a fire easement,” to be “appropriately marked

and signed” as such. The next paragraph states, “This agreement for modification of the
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easement shall . . . run with the land and be binding upon the parties hereto, their
successors, or assigns.” There is no similar recital with respect to any other provision of
the agreement, including the right to purchase additional parking and recreational spaces.
The use of language of appurtenance in reference to the stairway easement, but zof in
reference to the parking/recreational spaces, supports an inference that the latter
obligation was intended to bind only Gravenhorst/Stauffer.

So far as this record shows, the trial court was bound to reach the conclusion it did
with respect to the parking agreerhent. That agreement plainly did not grant defendants a
perpetual right to purchase space on neighboring properties. To the extent it burdened
those properties at all—a doubtful proposition with respect to the rights at issue here—
the right could readily be found to have become unenforceable by the time the matter was
adjudicated. The court acted quite properly in expunging from plaintiffs’ title whatever
shadow remained of that erstwhile right.

D. Road Agreement

The road agreement presents a more difficult case than the parking agreement
because we see nothing on its face rendering it unenforceable against plaintiffs. It
purports to create a number of mutually binding covenants, explicitly running with the
land, concerning the use, maintenance, repair, and improvement of a “right of way” that
traverses or touches upon plaintiffs’ and defendants’ property, as well as the property of
the neighboring Bermans, who are not parties here.'® Nothing in the record affirmatively
demonstrates that those mutual obligations have become unenforceable. The absence of

a trial record, however, makes it impossible to say that the trial court erred in so finding.

1% The road agreement states, “The Parties agree that the rights and
responsibilities contained in the Agreement shall constitute covenants running with the
land,” and, “The parties hereto further agree to obligate themselves, their heirs. personal
representatives, successors and assigns to maintain and improve said road in accordance
with the terms and conditions of this agreement.”
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Both parties agree that the underlying purpose of the road agreement was to fulfill
a condition imposed by county planners on the development of defendants’ property.
Beyond that its intended effect—particularly on the property rights of the parties—is far
from clear. It does not plainly create a right of way, but rather declares certain mutual
rights and obligations with respect to a right-of-way that may or may not already exist.
The paradigmatic term “grant” nowhere appears. (See Civ. Code, § 1092 [“grant of an
estate . . . may be made in substance” by stating, “ ‘I, A B, grant to CD’ ” the described
property]; Klamath Land & Cattle Co. v. Roemer (1970) 12 Cal.App.3d 613, 618 [*“The
essential of such a [grant] deed has long been held to be the word ‘grant’ [citation] and it
appears that in California this word has been applicable to the transfer of al/ estates in
real property, and not solely estates in fee simple, since sometime prior to 1845.7].) Of
course we are long past the days when the law depended on ritual incantations, and a
conveyance may be effective despite failure to use the word “grant.” (See Carman v.
Athearn (1947) 77 Cal.App.2d 585, 596 [“No precise words are necessary to constitute a
present conveyance.”}.) The dispositive question is whether the words used “are
sufficient to show an intention to pass a present title.” (Id. at p. 597.) However we see
no other language in the agreement—or anywhere else in the record—establishing such

an intent. 11

11 «An instrument creating an easement is subject to the same rules of
construction applicable to deeds and is interpreted in the same manner as a contract.
[1] . ... The conveyance is interpreted in the first instance by the language of the
document. When the intent of the parties can be derived from the plain meaning of the
words used in the deed, the court should not rely on the statutory rules of
construction. .. . [f] ... When the document creating the easement is ambiguous, the
court looks to the surrounding circumstances, the relationship between the parties, the
properties, and the nature and purpose of the easement in order to establish the intention
of the parties. The cardinal rule of interpretation is to ascertain and enforce the intentions
of both the grantor and the grantee.” (6 Miller & Starr (3d ed.) Cal. Real Estate, § 15:16,
at pp. 62—-63 (fns. omitted); see Civ. Code, § 806 [“The extent of a servitude is
determined by the terms of the grant, or the nature of the enjoyment by which it was
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The agreement opens with a recital that it “pertains to that right of way described
as Parcel Four in the attached exhibit.” This language suggests the agreement then
proceeds to declare rights and obligations concerning the use, repair, governance,
maintenance, and improvement, of the right of way. The ninth paragraph clearly refers to
a right of way that already exists for the benefit of defendants’ parcel, stating that
vehicles and pedestrians may “[cJutrently” enter a “recorded” right of way meeting “the
parking and circulation necessities for the existing 4630 West Walnut Building.”'* The
tenth paragraph then recites the “intention of May Gravenhorst Stauffer or her assigns to
Jurther develop the existing vehicle and pedestrian right of way to enter off Porter Street
to run through [other parcels] and then cut out of [a specified parcel] to ultimately exit
into West Walnut”—a description that appears to match “Parcel 4.” Adding yet more
uncertainty is a statement that “vehicle, pedestrian, parking and circulation arrangements
shall be planned and agreed to in writing between each parcel mentioned above”—
language suggesting only an agreement to agree, a type of contract generally viewed as
illusory and unenforceable.

The absence of a trial transcript leaves a factual vacuum about the actual
circumstances in which the agreements were entered, but both sides asserted in their trial

briefs that they were intended to satisfy requirements of county planners.”® Plaintiffs

acquired.”}; Civ.Code, § 1066 [“Grants are to be interpreted in like manner with contracts
in general”].)

2 This was apparently the “Liles easement” which counsel mentioned at the
hearing on the motion to modify the judgment, and which both attorneys agreed was not
affected by the present judgment.

B Attached to defendants’ trial brief were planning documents stating that “A
joint parking and circulation agreement shall be established between the following
parcels: 30-201-11, 25, 34, 36, and 37”—i.e., plaintiffs’ and defendants’ parcels, plus the
parcel(s) of the Bermans.
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went further, asserting that the parking agreement, and by extension both agrecments,
were a “hoax” intended solely to satisfy planning requirements and not, inferentially, to
create genuine property rights. Plaintiffs further asserted in their brief “[t]here never has
been a ‘road’ in the parcels described.” Defendants did not, so far as this record shows,
take issue with this assertion.

It thus appears that the road agreement spells out the parties’ rights and obligations
with respect to maintenance of a posited roadway which may or may not be entirely
hypothetical. The rights and obligations are extremely ambiguous and may even be
illusory insofar as the agreement anticipates future agreement among the owners. Given
these circumstainces the record before us affords no basis to say that the trial court was
compelled to find that the road agreement created a valid and subsisting interest in
defendants burdening the neighboring properties.

Nor does the record permit us to say that the court could not find such a material
change in conditions as to justify the extinguishment of whatever beneficial interest the
road agreement might otherwise vest in defendants. In their trial brief and again on
appeal, defendants concede that a servitude or similar burden on land may be rendered
unenforceable by “a material change in conditions to the extent that the original purpose
for the restriction becomes obsolete.” In fact the rule is somewhat broader than this. In
Wolff'v. Fallon (1955) 44 Cal.2d 695, 696-697, the court wrote that the plaintiffs were
entitled to relief from a restriction limiting their property to residential use where the trial
court found the property no longer suitable for residential use and that enforcement of the
restriction “would be inequitable and oppressive and would harass plaintiff without
benefiting the adjoining owners.” (Italics added; see also Hirsch v. Hancock (1959) 173
Cal.App.2d 745, 758-759 [rejecting as “groundless,” in light of Wolf, contention that
“the termination of restrictions by judicial decree is justified only when their original

purpose has become obsolete™]; Bolotin v. Rindge (1964) 230 Cal.App.2d 741, 744
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[invalidation of restriction reversed where trial court made “no finding that the purposes
of the restrictions have become obsolete, or that the enforcement of the restrictions on the
plaintiffs’ property will no longer benefit the defendants™] italics added.)

The question of changed conditions was clearly tendered by the pleadings and
addressed by the trial court. Plaintiffs alleged in their complaint that the agreements
“endow[ed] defendants with no assertable rights” because they contemplated the devotion
of defendants’ parcel to “the conversion of a single family dwelling into commercial
offices with interim use of two apartments,” and “rested upon specific conditions which
never took place.” Similarly they asserted in their trial brief that the agreements
“address[ed] an entirely conditional set of circumstances which never took place.” The
trial court wrote in its judgment that “fojver the . . . twenty-five years” since the
agreements had been recorded, “none of the events which were contemplated with the
creation of these agreements have taken place.” The court also stated that “circumstances
have changed in relationship to the Santa Cruz County Ordinances adopted in 1995 and
2009.”

Defendants have failed to show that these facts, or the rationales they imply, were
not sufficient to sustain the judgment. Defendants merely assert that “there is no written
evidence whatsoever before the Court that circumstances had changed in relationship to
the Santa Cruz Ordinances adopted in 1995 and 2009.” But this denial of the presence of
“written” evidence is pregnant with the possibility, and indeed may be understood as an
implicit admission, that the trial court received other evidence—such as oral testimony—
of such a change in circumstances. In any event an appellate reversal cannot be
predicated on claimed deficiencies in the evidence where the evidence before the trial
court has not been brought up on appeal and affirmatively shown to be legally
insufficient. “ ‘A party who challenges the sufficiency of the evidence to support a

particular finding must summarize the evidence on that point, favorable and unfavorable,
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and show how and why it is insufficient. [Citation.]’ (Roemer v. Pappas (1988) 203
Cal.App.3d 201, 208, italics added.)” (Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th
400, 409.) Obviously it is impossible to accomplish this task when the relevant evidence
is absent from the record.

In short, the present record will not allow us to say that the trial court erred in
finding the road agreement, along with the parking agreement, unenforceable. If the
court erred, it was incumbent upon defendants to present a sufficient record—and
sufficient legal argument—to establish as much. They have failed to do so.

DISPOSITION

The judgment is affirmed.
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RUSHING, P.J.

WE CONCUR:

PREMO, J.

ELIA, J.

Palmer et al. v. Silveira et al.
H037588
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SIXTH APPELLATE DISTRICT

COrY

Austin B. Comstock
716 Ocean Street
Suite 100

Santa Cruz, CA 95060

RE: ALAN PALMER, as Trustee, etc. et al.,
Plaintiffs, Cross-defendants and Respondents,
V.
ANTHONY SILVEIRA, as Trustee, etc. et al.,
Defendants, Cross-complainants and Appellants.

H037588
Santa Cruz County No. CV163244

* * REMITTITUR * *

I, MICHAEL J. YERLY, Clerk of the Court of Appeal of the State of California, for the
Sixth Appellate District, do hereby certify that the opinion or decision entered in the
above-entitled cause on March 19, 2013, has now become final.

_Appellant ZS; _Respondent to recover costs
Each party to bear own costs

Costs are not awarded in this proceeding
See decision for costs determination

\Y 24 7012
E g - ‘. (- E
Witness my hand and the seal of the Court affixed at my office on
{SEAL} MICHAEL J. YERLY, Clerk
By: L. BRDOKS
Deputy
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WHEN RECORDED MAIL TO:

" SPACE ABOVE THIS LINE FOR RECORDER’S USE

DECLARATION OF COUNSEL
REGARDING CANCELLATION OF RECORDED INSTRUMENTS

I, Austin B. Comstock, an attorney duly licensed to practice in all courts of the State
of California, declare under penalty of perjury under the laws of California as follows:

As the attorney of record for Plaintiffs in Santa Cruz County Superior Court action
CV 163244, Palmer v. Silveira, 1 certify that the following documents are true and
accurate as they relate to the history of this case:

1. Modified Judgment filed on October 14, 2011;

2. Affirmance of Modified Judgment in the Sixth District Court of Appeal
(H037588) filed March 15, 2013;

3. Remittitur dated May 24, 2013.

The aforesaid documents are attached to this declaration as incorporated by this
reference as though fully set forth.

This declaration has been recorded to show cancellation of recorded instruments in
the Official Records of Santa Cruz County, California, on June 18, 1986, at Book 3993,
Page 69 and Book 3993, Page 76.

Executed at Santa Cruz, California, this 12 day of August 2013.

Lot ELomotr S

Austin B. Comstock
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ACKNOWLEDGMEN"

STATE OF CALIFORNIA )
}
COUNTY OF SANTA CRUZ )

On this the 12 day of August 2013, before me, Susan Rypka, the
undersigned Notary Public, personally appeared AUSTIN B.
COMSTOCK who proved to me on the basis of satisfactory
evidence to be the person whose name is subscribed to the within
instrument, and acknowledged to me that he executed the same in
his authorized capacity, and that by his signature on the
instrument the person, or the entity upon behalf of which the ' ., &
person acted, executed the instrument. i

SUSAN FYesa
! Comm. #1968168
I certify under PENALTY OF PERJURY under the laws of the b9 Notary Public- California &
State of California that the foregoing paragraph is true and \ .4  Santa Cruz County
correct. MY Comm. t ’i""es Feb 2, 2016

WITNESS my hand and official seal.
a0
. j ,’; A3 ) ‘/‘{' # i /‘
Signature i AT ‘ /{[?{:/{‘ o (This area for official notariat seal)
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Comsrock, Tuomrson, Konrz & BRENNER
ATTORNEYS AT LAW
340 SOQUEL AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328
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| Attorneys for Plaintiffs and Cross-Defendants

Austin B. Comstock (33123)

COMSTOCK, THOMPSON, KONTZ & BRENNER
340 Soquel Avenue, Suite 205

Santa Cruz, CA 95062

Telephone:  (831) 427-2727

Facsimile:  (831) 458-1165

SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY OF SANTA CRUZ

ALAN B. PALMER, Trustee of the Palmer No. CV 163244
Trust created May 4, 1999, SANTA CRUZ
PROPERTIES LLC, a California Limited MODIFIED JUDGMENT
Liability Company,
Plaintiffs,
vS.

ANTHONY P. SILVEIRA, and
KANDIE L. SILVEIRA, Trustees of

 the Silveira Family Trust Dated

November 18, 1992, and DOES 1 through
20,

Defendants.

ANTHONY P. SILVEIRA, and
KANDIE L. SILVEIRA, Trustees of
the Silveira Family Trust Dated
November 18, 1992,

Cross-Complainants,

ALAN B. PALMER, Trustee of the
Palmer Trust created May 4, 1999,
SANTA CRUZ PROPERTIES, LLC,
a California limited liability company
and Does 1 through 20, inclusive,

Cross-Defendants
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ComsTtock, Tuomeson, Kontz & BRENNER
ATTORNEYS AT LAW
340 SDOQUEL AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328

10
11
12
13
14
15
16
17
18
19
20

21

22}

23
24

25

26}

27

28

This case came on regularly for court trial on August 17, 2011, in Department 4, the
Honorable Timothy R. Volkmann presiding. Plaintiffs/Cross-Defendants wére represented by
Austin B. Comstock. Defendants/Cross-Complainants were represented by Reid Schantz. All
parties were present. All parties offered testimony, along with offers of proof submitted by each
attorney.

The Court has read all the pleadings, including the respective trial briefs and has reviewed
the applicable case law and cited statutory authority. The Court has, additionally, reviewed and
considered all of the evidence and filed its Judgment on August 29, 2011. Good cause appearing,
the said Judgment is hereby modified as follows:

Judgment is rendered in favor of Plaintiffs and against Defendants as to the Plaintiffs’
three causes of action. The Court considers this matter as a good faith dispute and appreciates
the manner in which counsel and the parties presented their respective views. However, the
subject Road Maintenance & Circulation Agreement and the Use Agreement were recorded in
June, 1986. Over the next twenty-five years, none of the events which were contemplated with
the creation of these agreements have taken place. A review of Civil Code Sections 885.010,
885,020 and 885.030 leads this Court to the conclusion that invalidation of these instruments, in
order to remove whatever clouds of title they may be causing, is appropriate. It should be further

noted that circumstances have changed in relationship to the Santa Cruz County Ordinances

adopted in 1995 and 2009.

Judgment is in favor of Plaintiffs as follows:

1. Declaratory Relief: Plaintiffs ALAN B. PALMER, Trustee of the Palmer Trust
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Comstock, THomrson, Kontz & BRENNER
ATTORNEYS AT LAW
340 SOQUEL AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328

10

11
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13

14

15
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20
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24

25

26

27

28

created May 4, 1999, as owner of real property in the unincorporated area of Soquel, Santa Cruz
County, California (APN 030-201-33 and 34), more particularly described in Exhibit A, attached
and made a part hereof, and SANTA CRUZ PROPERTIES LLC, a California Limited Liability
Company, as owner of that certain real property located in the unincorporated area of Soquel,
Santa Cruz County, California (APN 030-201-25 and 37), more particularly described in Exhibit
B, attached and made a part hereof by this reference, are entitled to judgment against defendants
ANTHONY P. SILVEIRA, and KANDIE L. SILVEIRA, Trustees of the Silveira Family Trust
Dated November 18, 1992, as owners of real property located at 4630 Porter Street, Soquel,
Santa Cruz County, California (APN 030-201-11), more particularly described in Exhibit C,
attached and made a part hereof, as set forth below.

2. Quiet Title: Plaintiffs PALMER and SANTA CRUZ PROPERTIES LLC are entitled
to the ownership of their respective properties as set forth above free and clear of any claims or
rights on the part of Defendants SILVEIRA in or to the said real property of plaintiffs.

3. Cancellation: Plaintiffs PALMER and SANTA CRUZ PROPERTIES LLC are
entitled to cancellation of that certain Road Maintenance & Circulation Agreement recorded at
Book 3993, Page 69, Official Records of Santa Cruz County, California, on June 18, 1986, as
Instrument No. 032535 (more particularly described in Exhibit E, attached and made a part
herein) and that certain Use Agreement recorded at Book 3993, Page 76, Official Records of
Santa Cruz County, California, on June 18, 1986, as Instrument No. 032536 (more particularly
described in Exhibit F, attached and incorporated by this reference). These said instruments and
all purported rights thereunder are hereby cancelled.

4. Cross-Complaint: Judgment is in favor of Cross-Defendants ALAN B. PALMER,

Trustee of the Palmer Trust created May 4, 1999, and SANTA CRUZ PROPERTIES LLC, a

134




Comstock, Tuompson, Kontz & Brenner

ATTORNEYS AT LAW

340 SOQUEL AVENUE, SUITE 205
SANTA CRUZ, CALIFORNIA 95062-2328
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18]]

19|

Dated: Octobelr-\‘, 2011

| California Limited Liability Company on the Cross-Complaint.

Timothy R. Volkihn
Judge of the Superior Court
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Exhibit A

SITUATE IN THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA AND DESCRIBED AS§ FOLLOWS;

PARCEL ONE:
COMMENCING AT THE NORTHWEST CORNER OF A LOT OF LAND OWNED AND OCCUPIED BY f. L. GROVER, ON
NOVEMBER 25, 1868, AND RUNNING THENCE NORTH 89 BEGREES WEST 77,22 FEET TO A POST IN LINE OF
ORCHARD FENCE, NOW OR FORMERLY OF JOHN DAUBENBISS; THENCE NORTH ALONG LINE OF SAID FENCE 194
FEET AND § INCHES TO THE SOUTH SIDE OF DIESING STREET, NOW CALLED WALNUT STREET; THENCE

EASTERLY ALONG THE SOUTH SIDE OF SAID DIESING STREET, NOW CALLED WALNUT STREET, 8} FEET AND 3
INCHES 70 A STAKE; THENCE SOUTHERLY 194 FEET AND 8 [NCHES PARALLEL WITH LINE OF SAID ORCHARD

FENCE TO THE PLAC‘E OF BEGINNING,

EXCEPTING THEREFROM THE LANDS CONVEYED TO RAYMOND O. PETERSON AND WIEE BY DEED DATED LY
15, 1958, RECORDED JULY 23, 1958 IN VOLUME 1195 OF OFFICIAL RECORDS AT PAGE 513, SANTA CRUZ COUNTY

RECORDS,

BEING A PART OF THE LANDS CONVEYED TO J.L. MEEKS, BT UX, BY DEED DATED SEPTEMBER 2, 1954 AND
RECORDED SEPTEMBER 28, 1954 IN VOLUME 984, AT PAGE 561, OFFICIAL RECORDS OF SANTA CRUZ COUNTY,

DESCRIBED AS FOLLOWS, TO WIT:

BEGINNING AT A POINT ON THE EASTERN BOUNDARY OF SAID LANDS OF MEBKS AND AT'THE MNORTHWEST
CORNER OF PARCEL NO. 1 OF LANDS CONVEYED TO RAYMOND O, PETERSON, ET UX., BY OEED DATED
NOVEMBER 18, 1957 AND RECORDED JANUARY 21, 1958 IN VOLUME 1167, AT PAGE 478, OFFICIAL RECORDS OF
SANTA CRUZ COUNTY; THENCE NORTH 89 DEGR.EES WEST 77.22 FEET, MORE OR LESS, TO THE WEST
BOUNDARY QF SAID LANDS OF MEEKS; THENCE SOUTHERLY ALONG THE WEST BOUNDARY OF SAID LANDS OF
MEEKS, 38.00 FEET, MORE OR LESS, TO THE SOUTH BOUNDAXY OF SAID LAND OF MEEKS; THENCE ALONG THE
SOUTH BOUNDARY OF SAID LAND OF MEEKS, SOUTH 89 DEGREES FAST 77.22 FEET TGO WEST BOUNDARY OF
LANDS CONVEYED TO RAYMOND 0. PETERSON; THENCE NORTHERLY ALONG THE WEST BOUNDARY OF SAID
LANDS OF PETERSON 38.00 FEET, MORE OR LESS TO THE PLACE OF BEGINNING.

A RIGHT OF WAY, 20 FEET IN WIDTH, FOR INGRESS, EGRESS AND UTILITIES AS RESERVED IN THE DEED
RECORDED JUNE 25, 1991 IN BOOK 4856, PAGE 191, OFFICIAL RECORDS OF SANTA CRUZ COUNTY.

APN:  030-201-34 PARCEL ONE
030-201-33 PARCEL TWO

EXHIBIT A
PAGE ./, OF ./..

o 0 S e < £, Mtz 4 pep s st

cription: Santa Cruz,CA Document-Year.DocID 2004.14216 Page: 2 of 2

er: a Commant:
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escription:

EXHIBIT “A”

EIOT]L%%];ESR\I THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA AND DESCRIBED AS

PARCEL ONE:

BEGINNING ON THE WESTERLY SIDE OF PORTER STREET 72.00 FEET SOUTHERLY FROM
THE SOUTHEASTERLY CORNER OF PORTER AND WALNUT STREETS AT THE
SOUTHEASTERLY CORNER OF THE LANDS AGREED TO BE CONVEYED TO ORPHA A.
NASH AND ROBERT O, NASH, AS HEREINAFTER SET OUT; THENCE ALONG THE
WESTERLY SIDE OF PORTER STREET SOUTH 0 DEGREES 41' WEST 52 FEET TO THE
NORTHEASTERLY CORNER OF THE LANDS FORMERLY OF THE ESTATE OF JOSEPH
LANE, DECEASED, NOW BELONGING TO B.F.P. SMITH; THENCE ALCNG THE
NGR.’I"HBRLY BOUNDARY OF SAID LAST MENTIONED LANDS WESTERLY 148 FEET,
MORE OR LESS, TO THE EASTERLY BOUNDARY OF THE LANDS FORMERLY OF 1.P.
HODGES, LATER OF WILLIAM BROWN, AND NOW UNDER AGREEMENT OF SALE TO M.L.
LEWELLEN THENCE ALONG SAID LAST MENTIONED BOUNDARY NORTHERLY 124.00
FEET, MORE OR LESS, TO THE SOUTHERLY SIDE OF WALNUT.STREET; THENCE ALONG
THE SOUTHERLY SIDE OF WALNUT STREET NORTH 88 DEGREES 39' EAST 64.00 FEET,
MORE OR LESS, TO THE NORTHWESTERLY CORNER OF THE LANDS AGREED TO BE
CONVEYED BY NELSON B, JONES AND LYDIA A. JONES, HIS WIFE, TO ORPHA A. NASH,
AND ROBERT O. NASH, BY AGREEMENT, DATED MAY 12 1925 AND RECORDED IN THE
OFFICE OF THE COl INTY RECORDER OF SAID SANTA CRUZ COUNTY, IN VOLUME 44,
PAGE 113, OFFICIAL RECORDS OF SANTA CRUZ COUNTY,; THENCE ALONG THE
WESTERLY BOUNDARY OF SAID LAST MENTIONED LANDS SOUTH 0 DEGREES 41' WEST
72.00 FEET TO THE SOUTHWESTERLY CORNER THEREOF, AND THENCE NORTH 88
DEGREES 39' EAST 84.00 FEET TO THE PLACE OF BEGINNING.

EXCEPTING THEREFROM ALL THAT PORTION THEREOF CONVEYED IN THE DEED TO J.

REUBEN DAVIS, ET UX, RECORDED AUGUST 6, 1959, IN VOLUME 1263. PAGE 320,
OFFICIAL RECORDS OF SANTA CRUZ COUNTY.

PARCEL TWO:

BEGINNING ON THE WESTERLY SIDE OF PORTER STREET 124.00 FEET SOUTHERLY
FROM THE SOUTHWESTERLY CORNER OF PORTER AND WALNUT STREETS, WHICH
POINT 18 ALSO THE SOUTHEASTERLY CORNER OF LANDS NOW OR FORMERLY OF F, M.
HOLDAWAY, ET UX., THENCE ALONG THE SOUTHERLY BOUNDARY OF SAID LANDS OF
HOLDAWAY, WESTERLY 148.00 FEET, MORE OR LESS, TO THE EASTERLY BOUNDARY
OF LANDS NOW OR FORMERLY OF WILLIAM BROWNE; THENCE ALONG THE SAID LAST
MENTIONED BOUNDARY SOUTHERLY 55.00 FEET TO A POINT; THENCE EASTERLY
148,00 FEET, MORE OR LESS, TO A POINT ON THE WESTERLY LINE OF PORTER STREET,
FROM WHICH THE POINT OF BEGINNING BEARS NORTH 0 DEGREES |5' EAST 55.00 FEET,
THENCE NORTH 0 DEGREES 15' EAST 55.00 FEET TO THE POINT OF BEGINNING,

EXCEPTING THEREFROM ALL THAT PORTION THEREOF CONVEYED IN THE DEED TO
HELEN HAYNES VOLCH, RECORDED AUGUST 16, 1951 IN VOLUME 835, PAGE 139,
OFFICIAL RECORDS OF SANTA CRUZ COUNTY.

APN: 030-201-37 PARCEL ONE
030-201-25 PARCELTWO

EXRIBIT D
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PARCEL ONE:
Being a paet of the Rodeo Rancho and situate in the Town of Soquel, bounded and described as

follows:

BEGINNING at the point on the southerly line of Walnut Street, distant thereon South 88° 39'
West 44 from the intersection thereof with the Westerly line of Porter Street; thence from said
point of beginning South $8° 39" West 40 feet 1o a station thence leaving said street South 0° 41"
West parallel with the Westerly line of said Porter Street 72 feet to a station; thence North 88° 39'
East parallel with the said line of Walnut Street 40 feet; thence North 0° 41" East parallel with the
Westerly line of Porier Stréet 72 feet to the point of beginning.

PARCEL TWO:
A non-exclusive easement for ingress and egress, 4 feet in width, the Eastern line of which is the
Eastern line of the lands conveyed to May Gravenhorst, by Deed recorded on July 28, 1980, in

Book 3218, Page 574, Official Records of Santa Cruz County.

EXHIBIT C
PAGE10OF 1

138

162



"

BEN RECORDED MATL TO nao 5
' g dne 69 -___.m,
SELONULY &5 TRl REQRESTY

nthony and Kandie Silveria ; v
223 Soquel Drive FOUNDERS ?ﬂiﬁ'g},
ta Cruz, CA 95065 ; s

= ROAD MAINTENANCE § CIRCULATION AGREEMENT JUN.1 8 1088
1O W u‘.y @Q«
TS AL DOSNRY, St Sowity

Thiw Agreement 18 entared into this 20th day of May 19B&, by aad amctiy

the owners of that real property located in the County of Ssora Cruz, State L _BE
of California, as described in Exhibit “A" atcached hereto and made 2 part

&

hereof apd perta.ns to that right of way described as Parcel Four in the afofpw —
mentioned Exhibit, P17 -
Each of the owoers of these parcels or amy fucure division of these G 428
parceles shnll have equal right o, and oblipation for, the benefits to this
ne

road and shall have one vote per parcel in matters pertalcing the same., The

cost of improvemenrs ghall be limired eo within each owners parcel boundaries,
The owmers af Chepe parcels or any subsequent division of these parcels ‘
agree thar each ouner shall be responsible for damage to the road caused by
themselves, family, friends or any sexrvice people or vendors doing service
or handling goods ordered by or for themselves. In the event any demage is
done to the road, the owners responeible shall perform or initiate necesgary
woxk co return the damaged portion af road to its prior condition. Necesssry
work shall be completed as soun a6 practicable or within 45 days from first:
uoced damage. The parties agree to maintain the road to miniwum standards
vbich shall consist of whacever work is needed to keep the road mud—free,
‘dust—free, safe, and adequate-for year-round rwo-way traffic, and the stomm
dratnage facilities functioning effeccively. ALl work shall be done by a
coutractor or other qualified person acceptable to the majority of the

parties.
Improvements to the road shall be ordered, iwplemenced and paid for

upon mutual approval of the oumers parcy to the Agreemenr and shall be paid
for 1o equal purcions' by all owners. Excepting owner{s) of APN's 30-201-25,
34,36, & 37 shall be solely responsible for the initial similar improvement
of each of their lot portions lying withio their property lines meeting the

existing improved borders of APN 30-203-11 & 37,
All sums assessed io accordance with the provisions of this Agreement shall

constitute a lien on each respective parcel owned by those party thereto,
The Parties agree that the rights agd reSponsibI\nthem contained in
the Agreement shall constitute covenants rumning with the land.
Should any provision of this Agreement be unlawful or unenforceable
through statute or iau, the parties agree that this shall not cause the

toral Agreement to terminate, and chat they shall be bound by the renaining

(1)

EXHIBIT [E
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Mﬂﬁmwii 7"

ROAD MAINTENANCE § CIRCULATION AGBEEMENT (CON'T)

’
covenants and promises herein coutained.

The parties intend by this Agreement to impose mutually beneficial
covenants concerning the maintenance and repair of Parcel Four. The parties
herero further agree ro obligate thamselves, their heirs, Pexsonal represcn-
tatives, successors and ageigns to miim:ain and improve sald read ip acrordance
with the terms and condirioms of this agreement,

Currently to meet the patking and circulation necessities for che exiating
4630 West Walnut Building know as 4PN 30-201-11, vehicles ar pedestrians may enter
8 recorded right of vay described as follows: A right of vay for ingress and
egress, 12 feet in width, the Northern lige of wkich 1s the Southern line of
the lands conveyed to Michael D. l;iles. et.al., by Deed recorded on July 22,
1982, in Book 2465, Page 670, 0fficial Records of Santa Cruz County and of
the lands conveyed to May Gravenhorst, st.al., recorded oo July 17, 1978, in
Book 2937, Page 88, Officia) Racords of Santa Crugz County.

Depending on when the commercial development/improvement s are appraved
for each separate parcels of APN'cg 30-202-25, 34, 36 and 37, vehicle, pedestrian,
parking and circulation arrangements phall be planned and Bgreed ip writing be-
tween each parcel mantioned above,

1t i5 the inten_tion of May Gravenhorst Stauffer or her assigns to further
develop the existing vehicle and pedestrian tight of way to enter off Porter
Street to run through APN 30-201-34, 36 and 17 and then cut out of APN 30-201-34
to ultimately exit into West Walnut,

(See Exhibir *'a" acrached).

4l
WITNESS OUR HANDS khis : day of June 1986,

£, 4 Nn s e ] .- :
i Lok A Siam ¢ /
: L - '

e e G v
LK aile £ Yot pae

EXHIBIT  E
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PARCEL ONE: wﬂﬂmmz 72

SEING & part of che Sodeo Rancho and B tuate in the Town of Soquel, bounded and
described ae follows: '

DECINHING ot & poing un the southerly Line of Walaut Streat, distant theveon
Suuch 88% 39 Mesr 44 Fenmt from the iuretsection thersof with the Wemtarly dine
of Porter Srrest; thence froo safd poim: of bagluning South BE* 39 Yeme 40

feet Lo s sratich; thence Inaviog matd srrser Seuth 0% 41’ Hent paraliel sith tho
Wesrerly lipe of said Poxver Screet 72 feet to @ starion; theoce Roreh B8* 39t
Esst parallsl with the sasd idne of Walnut Steees 40 fauf] thence Werrh 0° 41¢
Esgt pavallel with the Westerly line of Partar Streéet 72 feet to the point af
begioning '

EXHEBIT  E

-
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PARCEL ONE:

SITUATE in the County of Santa Cruz, Srare of California, hounded and
more particularly degcribed as follows, to wit:

BEGINNING Gn the Westerly mide of Porter Srreer 72.00 fest Southerly
from the Snuthessterly cosmar of Porver and Walnut Strests ap the
Southeacterly onyoer of the lands agreed to be conveyed to Scphs 4.
Nomk snd Robert 0. Nesh, sn hersinsfrer #er out; thence along the
Westerly pide of Forver Striet Svuth ¢ 41° West 52 fene to che
Northeasterly corner of the lands formerly of the escats of Joueph
Laug, deceased, now belonging to 8. ¥, p. Striehs thence along the
Hortherly boundsry of taid lasc anr $obed Jande Yesteriy 144 feet,
wore or less, ta the Basterly boundaxy of the lénds formerly of J. p.
Hodges,later of Willlam Brows, dnd now imded Agreement of Sale to ¥, 1.
Luwellen; thence along said last mentisned boundsry Northerly 124,00
feet, wore or less, to the Southerly aide of Wainut Streat; thence
along the Southerly side of Walnut Street Norrh 83* 39* Eagt 64,00 fret,
wors or 1esk, to the Northuesterly corser of the Tonde agreed co be
‘ronveysd by ¥elson B. Jonew, and Lydta A, Jones. his wife, to fepha A,
Haghi, snd Robert D. Nagh; by Agreessint, daved HMuy 12, 1925 avd vecorded
in the affice of the County Kecordey of aasd Saota Cruk County, i
Volume 45, Page 113, Offictal Rocorde of Santa Uruz County; thepce
aloog the Westerly boundary of safd Yage uentlonsd lands South §° 410
West 72.00 feet to the Southuesterly corper thersof, and thence North
88° 39' East B84.00 feet to the place of beginning.

EXCERTING THEREFROM all that portion thereof conveyad in the deed to J.
Reubea Davig, et ux, recorded Asguet 6, 1959 in Volume 1263, Page 320,
0fftcisl Records of Santa Cruz Geunty., ' &

PARCEL Two:
SITUATE in the County of Santa Cruz, Stare of Californig. bounded and .

mote particularly described as follows, to wit:

BEGINNING on the Westerly side of Porter Street 124.0 feer Southerly
from the Southwesterly corner of Porter and Walnut Streets, which

poine 4z also the Seuchoasrerly éérner of lands wow or formerly of F.M,
Holdawny, et ux,; thesce along the Southerly boundary of said lands of
Boldavay, Wescerly X48.0 feet, wmoxe or less, to the Easterly boundscy
of lands sow ox formerly of Willdim Brovna; chenes alosg the sotd iazc
setiticoed bousdary Southetly $5.0 feer to a poiot; thence Lasterly 148,0
feat, wmove gr lews, to & potnt oo the Westerly line of Porrer Street,
from which the polnt of bagianiog hears North G° 15% Esmt §5.0 feet;
theace Norch 0% 15% East 55.0 feet to the poiat of beginning.

EXCEPTING TREREPROM all thar poxtion thereof conveyed in the deed to
Helun Bayiies Yolck, vecorded August 16, 1951 in Volume B35, -Pape 139,
Official Records nf Santa Crug County,

APN 030-201-36
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123 Boquel Drive

@

i
AN KECORDED MAIL To aum-_:993agqg 76 o
athony and Xandie Silveris = mﬂhgksw £
mea Cruz, GA 95065 . J 8~ .
" USE AGREEAENT . _

The undersigned parties hereby amend their Real Estate Purchase Cop-

tract and Receipr for Depasir dated Juyne 21, 1988, relating to the ;}umhaﬁg...

by Silveira {"Buyer™) from Stauffer ("Seller”) of that certain properiy 7
i

located at and commonly known as 4630 West Walnut Avinue. Soqual, Ca,

e,

bearing assessor's parcel mo, 30-201-11. 5

s

Bacause of additional Tsquirements to be imposed by the Couety of =
R

Santa Cruz, California; on the safd Property ralated to its partigl

Properties ouned by Seller, with the locarion of such to:be determined by
Seller in conformance with the requiremagrs of Sanra Cruz Counmey
Authoricies, the neceagary four parking &paces, and a reduired 40D sq.
Fr. vecant parcel to be improvad apd lasdecapad at Sellers expense ag
Trequired by Sauta Cruz County,

2. Seller agrees o sell to Buyer and Buyer agrees :o'pn:chnu frop
Seller the additional fouyr BpEcCes at & tota) price of $8,000.00, 1n
addition, Seller Agrees to eell to Buyer and Buyer pgrees to purchage frem
Saller the 400 59. Pr. parcel for the 8w of $6,000,00.

i. While Saller ahall have tha righr o designate the genaral
locarion on her adjacent pProperties of the gxid parcels as required by

the Counry of Sacta Cruz, the same will be located within an B0-fpor radiug

from the nearegt Property line of 4630 Wear Walnut Street, and 8hall he

teserved for the 4630 Weat Walnur Street building.
4. The purchase Price shall ba added agp the total amownt to the

EXHIBIT F

— -
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o 390 T8

e -Hr\ »
WITNESS OUR HAMDS iy _{ day of June, 1986.

i LA\
s / i / K .
Bob Sboe o ol
Hay Gravasborst simflar ’
SREBODY Sﬁ:«n&m " " (seller)

(Buyer)

¢
.!vel'u.:z..e(;, ﬂ A /1/ 2 "’,ﬁ'/ /

. v ; Poray J, Gx:awmbomt

Lnnd::;u::i;ei&g (Beller)
STATAOFTALIGRIIA } < . B,
WOFM ) i
l‘“?’.:.‘ nm: gy ts0 Eaa gﬂﬁyhdhﬂ.

NPECTRPIC

This Fern Ferelived By Founders Tiste Conipany
“4——— STAPLE NENE —

o ilige  # MLL B

Py T3 yyrcts wr Prismcd}
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20300 8O

SITUATE in the Counry of Santa Cruz, Stite ot‘ Czltfornixz, bounded and
more particularly describsd ax fullows, to wit:

BEGINKING an the Wascerly aide of Porter Street 72.00 fast Southerly
from Che South=esterly cormer. of Porter and Walnut Stresets at the
Southeasterly corner uf the Yands agresd to be conveyed to Orpha A.
Hush and Bobert 0. Nank, ¢ harsinafter set out] theoce along the
Uascerly aide of Porrer Streer fouch 0° 41' West 52 feuk co the
Burcheugcaely corner of the lands forusrly of the estate of Josaph
Lene, decsasud, wow belonging o 8. F. P. Suith; cheuce alorg the
Horcherly housdsry of satd last mentioved Jaeds Westerly S48 feer,
sotre or less, to the Basterly boundary of the lamis formarly of J. P,
Hodges,later of Willias Brown, and now under Agreenant of Sale to M. L.
Lewallen; thence along safd last msntioned boundury Northerly 124,00
feec, more or less, to the Suutherly side of Walnur Ecxest; thauce
elong the Southerly side of Walout Streat North 83° 39' Bant 64.00 feet,
wore ox less, to the Murthwewberly coruer of the lands agreed to be
eiuveyed by Nelson B. Jooes, and Lydis A. Jones, his wifs, £ Orpha A.
Nash, sund Robert O. Mash, by Agrssment, dated Hwy 12, 1925 gnd recorded
ino the office of the County Recordar of said Santa Cruz County, in
Volume 44, Fage 113, Official Racords of Samta Cruz County; thence
along the Westerly boundary of said last menticoed lands Seuth 0° 41!
West 72.00 feet to the Southwemtérly cornar theraof, and thence Rorth
88" 29' Enst B4.00 feat to the plmce of beginning.

EXCEPTING THEREFHOM all that portion theraof conveyed in the dwed co J,
Bauben Davis, &t ux, recorded August 6. 1959 (n Volume 1263, Page 320,
Official Hecords of Sants Cruz County,

PARCEL TWO: .

STTUATE ir the County of Smuts Cruz, State of California, bounded and
more particularly déscribed as follows, to wit:

BECTHMING on the Westerly side of Porter Scrast 124.0 femt Southerly
Exow tha Soutbwesterly corner of Portsr and Walout Sereets, which

point 18 aleo tha Southedztecly commer St latids ot or focmsrly of Py,
Hnldauwny, st ux;; theace slovg the Southecly boundary of soid lends of
Holdwway, Westerly J48.0 frat, wore or lest. 3o the Essterly houndacy
of lands vow or forwarly of Willius Browne; thanen alsng the zadd last
weacioned boundary Seutherly 55.0° fant to ‘& pulnt; thecee Esscorly 143.0
fect, more or leus, to & point on the Wesserly line of Porter Streac,
frow which the point of begianing beass Noreh 5% 13' East 55.0 fsac;
theace Bocth 0% 15% Bane 35,0 feet to the polot of begfoning.

EXCEPTING THEREFROM &all that portion thereof conveyed in the deed to

Helen Haymes Volck, recorded Augusr 16, 1951 in Volume B3S, Page 139,
Official Records of Sants Cruz County.

APN 030-201-~36
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TIPS pe——

PALCEL Owp: 2080 ?ﬁ

BEING a parc of the Bodec Ranchs amd situmte in th;' Town of Soquel, boundsd and
dascribed ag follows: , i ’
SEGIMNIEG ar & ‘point on the southberiy Lioe of Ua ngt Brreet, digtsut therson
Bouth 88" 39’ Mesr 44 fsat from thw iatarsection therect itk ‘The Wewearly Lice
of Forter Street; thence frow said polncr of bsgioning Bouth &8* 35t Wust 40

Exet to & #tation; thence lesving waid streer South 0% 41% Woot pavklie) wich the
Westirly line of caid Forter Street 72 feer to a.g ation; themce North 8B° 39°
East parallel with the szid line of Halnut Street ‘40 faer; themce Worth 0* 4]'
East parallel with the Westerly line of Porter Stidet 72 fort to the point of
begioning,

CKHIBIT

149



Staff Report & Development Permit
Level 4 — Administrative Review

Application Number: 141238 APN: 030-201-74 & 75
Applicant: Daryl Fazekas Owner: Daryl Fazekas
Site Address: No situs (vacant parcels)

Proposal & Location

Proposal to construct a new 3,000 square foot commercial retail building with 845 square feet of
storage on the second floor. Requires a Commercial Development Permit for construction of a
new commercial building and additional site improvements on an existing vacant parcel.

The property is located on the west side of Porter Street in Aptos approximately 115 feet south of
the intersection with West Walnut Street.

Project setting

The project is located in the southwest quadrant of the Heart of Soquel Town Plan across Porter
Street from Soquel Elementary school. This portion of the town of Soquel consists of a mixture
of old and new commercial buildings and old residential structures many of which contain
commercial uses. Parking and pedestrian circulation is limited in this portion of Soquel and
located almost entirely within the flood plain of Soquel Creek

Analysis

The subject properties are currently vacant and together are approximately 11,300 square feet in
size. The parcels are zoned C-2, G-H (Community Commercial, Geologic Hazard) which is
consistent with the General Plan Designation of CC (Community Commercial) which allows for
commercial retail use.

As indicated in the town plan, shared parking located behind new buildings is encouraged. The
project will incorporate a parking configuration which favors potential for future shared parking
arrangements. The proposed structure will be located at the front of the parcel and utilizes an
existing driveway.

The use of natural color and a combination of finish materials is complimentary to the existing
building designs found in the vicinity. The height and scale of the proposed development is
consistent with character of the Heart of Soquel Town Plan. Community needs for street and
pedestrian circulation improvements will be addressed with the installation of additional bike
racks and the widening of the sidewalk in front of the proposed structure.

County of Santa Cruz Planning Department
701 Ocean Street, 4th Floor, Santa Cruz CA 95060

150



Owner; Fazekas Page 2
Application #: 141238
APN: 030-201-74 & 75

Parking

The proposed retail building will consist of 3,000 square feet of commercial space and 845
square feet of storage on the second floor. SCCC 13.10.552 requires parking for retail stores at a
rate of 1 parking space per 300 square feet of gross floor area. Gross floor area does not include
storage areas. Based on the proposed square footage of 3,000 square feet, 10 parking spaces are
required. As proposed, the project complies with the minimum parking requirements by
providing nine regular parking spaces (8.5’ x 18”) and one accessible parking space.

As proposed and conditioned the project complies with applicable codes and policies including
the County General Plan and Heart of Soquel Town Plan.

Findings are on file in the County Planning Department.

Staff Recommendation

The Planning Department has taken administrative action on your application as follows:

X Approved (if not appealed).
Denied (based on the attached findings).

NOTE: This decision is final unless appealed.’
See below for information regarding appeals. You may exercise your permit after
signing below and meeting any conditions which are required to be met prior to
exercising the permit. If you file an appeal of this decision, permit issuance will be

stayed and the permit cannot be exercised until the appeal is decided.

Please note: This permit will expire unless exercised prior to the expiration date.
(See the Conditions of Approval below for the expiration date of this permit.)

If you have any questions about this project, please contact Nathan MacBeth at: (831) 454-3118
or nathan.macbeth(@santacruzcounty.us

Report Prepared By: %) s ——
Nathan MacBeth
Santa Cruz County Planning Department
701 Ocean Street, 4th Floor
! Santa Cruz CA 95060

Report Reviewed By R M / Mﬂﬂf L

anda Williams
Assistant Planning Director
Santa Cruz County Planning Department
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Owner: Fazekas Page 3
Application #: 141238
APN: 030-201-74 & 75

By signing this permit below, the owner(s) agree(s) to accept the terms and conditions of permit
number 141238 (APN 030-201-74 and to accept responsibility for payment of the County’s cost
for inspection and all other action related to noncompliance with the permit conditions. This
permit is null and void in the absence of the property owner(s) signature(s) below. All owners of
the subject property (APN 030-201-74 & 75) must sign this form.

Signature of Owner Print Name Date
Signature of Owner . Print Name Date
Signature of Owner Print Name Date
Signature of Owner Print.Name Date

(This page is intended for your personal records, please retain this signed page and return the signed
Signature Page, included later in this document, to acknowledge acceptance of this permit.)

Appeals

In accordance with Section 18.10.300 et seq of the Santa Cruz County Code, the applicant or any
aggtieved party may appeal an action or decision taken on a Level IV project such as this one.
Appeals of administrative decisions are made to the Planning Director. All appeals shall be
made in writing and shall state the nature of the application, your interest in the matter and the
basis on which the decision is to be considered to be in error. Appeals must be made no later
than fourteen (14) calendar days following the date of publication of the action from which the
appeal is being taken or the date on which the notices are mailed, whichever is later and must be
accompanied by the appropriate filing fee.
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Owner: Fazekas Page 4
Application #: 141238
APN: 030-201-74 & 75

Conditions of Approval
Exhibit A. Project plans, 7 sheets, prepared by Daryl Fazekas Architect, revised 9/20/15.

L. This permit authorizes the construction of a 3,000 commercial building with 845 square
feet of storage at the second floor. This approval does not confer legal status on any
existing structure(s) or existing use(s) on the subject property that are not specifically
authorized by this permit. Prior to exercising any rights granted by this permit including,
without limitation, any construction or site disturbance, the applicant/ owner shall:

A. Sign, date, and return to the Planning Department one copy of the approval to
indicate acceptance and agreement with the conditions thereof.

B. Obtain a Building Permit from the Santa Cruz County Building Official.
C. Obtain a Grading Permit from the Santa Cruz County Building Official.

D. Any outstanding balance due to the Planning Department must be paid prior to
making a Building, Grading, or Demolition Permit application. Applications for
Building, Grading, or Demolition Permits will not be accepted or processed while
there is an outstanding balance due.

E. Obtain an Encroachment Permit from the Department of Public Works for all off-
site work performed in the County road right-of-way.

F. Submit proof that these conditions have been recorded in the official records of
the County of Santa Cruz (Office of the County Recorder) within 30 days from
the effective date of this permit.

II. Prior to issuance of a Building Permit the applicant/owner shall:

A. Submit final architectural plans for review and approval by the Planning
Department. The final plans shall be in substantial compliance with the plans
marked Exhibit "A" on file with the Planning Department. Any changes from the
approved Exhibit "A" for this development permit on the plans submitted for the
Building Permit must be clearly called out and labeled by standard architectural
methods to indicate such changes. Any changes that are not properly called out
and labeled will not be authorized by any Building Permit that is issued for the
proposed development. The final plans shall include the following additional
information:

1. A copy of the text of these conditions of approval incorporated into the
full size sheets of the architectural plan set.

2. Details showing compliance with Building Plan Check Accessibility
requirements.
3. One elevation shall indicate materials and colors as they were approved by
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Owner: Fazekas Page 5
Application #: 141238
APN: 030-201-74 & 75

this discretionary application. If specific materials and colors have not
been approved with this discretionary application, in addition to showing
the materials and colors on the elevation, the applicant shall supply a color
and material sheet in 8 1/2” x 11” format for Planning Department review
and approval.

4. Grading, drainage and erosion control plans.

5. Details showing compliance with fire department requirements.
B. Provide a final Landscape Plan which is consistent with the site plan (Sheet Al).
C. Provide a Sign Plan which clearly shows the location and size of all signage.

Signage shall consist of no more than two signs (one business sign and one
pedestrian-oriented sign).

I. Total square footage of signage shall not exceed 33 square feet.
2. Sign lighting shall be indirectly illuminated.

3. Signs located on a wall of on a roof fascia shall be designed as an integral
part of the building design. Building signs shall be located on or below the
upper line of the roof fascia.

4. Freestanding sign which is detached from the building shall be of a design
consistent with the architectural character of the building and shall be -
designed as an integral part of the landscape area. Freestanding signs shall
not exceed 7 feet in height. Signs and supports shall be setback a
minimum of five feet from the edge of the right of way or roadway.

D. Meet all requirements of and pay Zone 5 drainage fees to the County Department
of Public Works, Stormwater Management. Drainage fees will be assessed on the
net increase in impervious area.

E. Obtain an Environmental Health Clearance for this project from the County
Department of Environmental Health Services.

F. Meet all requirements and pay any applicable plan check fee of the Central Fire
Protection District.

G. Submit 3 copies of a soils report prepared and stamped by a licensed geotechnical
engineer.

H. Submit a completed “Flood Proofing Certificate”.

L Pay the current fees for Child Care mitigation for the new commercial building.
Currently, this fee is $0.23 per square foot. ($884.35)
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IV.

J.

Provide a revised trip generation analysis for the proposed use. The number of
trips will be used in determining TIA fees.

Pay the current fees for Roadside and Transportation improvements. Please
contact the County Department of Public Works for a current list of these fees.

Provide required off-street parking for 10 cars. Parking spaces must be 8.5 feet
wide by 18 feet long and must be located entirely outside vehicular rights-of way.
Parking must be clearly designated on the plot plan.

Record an Affidavit to retain APNs 030-201-74 and 030-201-75 as one parcel or
provide evidence that the subject parcels have been combined.

Submit a written statement signed by an authorized representative of the school
district in which the project is located confirming payment in full of all applicable
developer fees and other requirements lawfully imposed by the school district.

All construction shall be performed according to the approved plans for the building
permit. Prior to final building inspection, the applicant/owner must meet the following
conditions:

A.

All site improvements shown on the final approved Building Permit plans shall be
installed.

All inspections required by the building permit shall be completed to the
satisfaction of the County Building Official.

The project must comply with all recommendations of the approved soils reports.

Pursuant to Sections 16.40.040 and 16.42.080 of the County Code, if at any time
during site preparation, excavation, or other ground disturbance associated with
this development, any artifact or other evidence of an historic archaeological
resource or a Native American cultural site is discovered, the responsible persons
shall immediately cease and desist from all further site excavation and notify the
Sheriff-Coroner if the discovery contains human remains, or the Planning
Director if the discovery contains no human remains. The procedures established
in Sections 16.40.040 and 16.42.080, shall be observed.

Operational Conditions

A.

The final plans shall not block or impede use of existing easements. Placement of
improvements within such easements is done so at his/her own risk and could
result in adjudication in civil court.

In the event that future County inspections of the subject property disclose
noncompliance with any Conditions of this approval or any violation of the
County Code, the owner shall pay to the County the full cost of such County
inspections, including any follow-up inspections and/or necessary enforcement
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actions, up to and including permit revocation.

V. As a condition of this development approval, the holder of this development approval
(“Development Approval Holder™), is required to defend, indemnify, and hold harmless
the COUNTY, its officers, employees, and agents, from and against any claim (including
attorneys’ fees), against the COUNTY, it officers, employees, and agents to attack, set
aside, void, or annul this development approval of the COUNTY or any subsequent
amendment of this development approval which is requested by the Development
Approval Holder.

A. COUNTY shall promptly notify the Development Approval Holder of any claim,
action, or proceeding against which the COUNTY seeks to be defended,
indemnified, or held harmless. COUNTY shall cooperate fully in such defense.
If COUNTY fails to notify the Development Approval Holder within sixty (60)
days of any such claim, action, or proceeding, or fails to cooperate fully in the
defense thereof, the Development Approval Holder shall not thereafter be
responsible to defend, indemnify, or hold harmless the COUNTY if such failure
to notify or cooperate was significantly prejudicial to the Development Approval
Holder.

B. Nothing contained herein shall prohibit the COUNTY from participating in the
defense of any claim, action, or proceeding if both of the following occur:

1. COUNTY bears its own attorney's fees and costs; and
2. COUNTY defends the action in good faith.

C. Settlement. The Development Approval Holder shall not be required to pay or
perform any settlement unless such Development Approval Holder has approved
the settlement. When representing the County, the Development Approval Holder
shall not enter into any stipulation or settlement modifying or affecting the
interpretation or validity of any of the terms or conditions of the development
approval without the prior written consent of the County.

D. Successors Bound. “Development Approval Holder” shall include the applicant
and the successor'(s) in interest, transferee(s), and assign(s) of the applicant.

In accordance with Chapter 18.10 of the County Code, minor variations to this permit which do not affect the overall
concept, intensity, or density may be approved by the Planning Director at the request of the applicant or staff.
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Please note: This permit expires three years from the effective date listed below unless a
building permit (or permits) is obtained for the primary structure described in the
development permit (does not include demolition, temporary power pole or other site
preparation permits, or accessory structures unless these are the primary subject of the
development permit). Failure to exercise the building permit and to complete all of the
construction under the building permit, resulting in the expiration of the building permit,
will void the development permit, unless there are special circumstances as determined by
the Planning Director.

Approval Date: 12-28 /5
Effective Date: | -1~ 1
Expiration date: | -11-1/9
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Development Permit Findings

1. That the proposed location of the project and the conditions under which it would be
operated or maintained will not be detrimental to the health, safety, or welfare of persons
residing or working in the neighborhood or the general public, and will not result in
inefficient or wasteful use of energy, and will not be materially injurious to properties or
improvements in the vicinity.

This finding can be made, in that the project is located in an area designated for commercial uses
and is not encumbered by physical constraints to development. Construction will comply with
prevailing building technology, the California Building Code, and the County Building
ordinance to insure the optimum in safety and the conservation of energy and resources. The
proposed commercial building will not deprive adjacent properties or the neighborhood of light,
air, or open space, in that the structure meets all current setbacks that ensure access to these
amenities. The project has been conditioned to ensure compliance with FEMA requirements
with respect to development within a mapped flood plain.

2. That the proposed location of the project and the conditions under which it would be
operated or maintained will be consistent with all pertinent County ordinances and the
purpose of the zone district in which the site is located.

This finding can be made, in that the proposed location of the commercial building and the
conditions under which it would be operated or maintained will be consistent with all pertinent
County ordinances and the purpose of the C-2-GH (Community Commercial, Geologic Hazards
Combining District) zone district as the primary use of the property will be one commercial
building that meets all current site standards for the zone district. The project will comply with
FEMA requirements for development within the flood plain.

The number of parking spaces being provided (10 spaces) will be sufficient to serve the proposed
3,000 square feet of commercial retail space at a rate of one parking space per 300 square feet.
The total 845 square feet of storage is not included in the calculations for parking.

3. That the proposed use is consistent with all elements of the County General Plan and with
any specific plan which has been adopted for the area.

This finding can be made, in that the proposed commercial use is consistent with the use and
density requirements specified for the C-C (Community Commercial) land use designation in the
County General Plan.

The proposed development is consistent with General Plan Policy 8.5.2 in that the project is
compatible with the surrounding commercial development with respect to building design and
landscaping. The proposed structure is consistent with the design recommendations for new
development within the Soquel Village Plan. The proposed landscaping includes the planting of
additional trees and planting areas along Porter Street resulting in a much needed improvement
to this portion of the Soquel Village. The project has been designed to achieve minimal demand
for water use for irrigation and electrical service through the use of a rainwater catchment

system.
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The proposed commercial building will be properly proportioned to the parcel size and the
character of the neighborhood as specified in General Plan Policy 8.6.1 (Maintaining a
Relationship Between Structure and Parcel Sizes), in that the proposed commercial building will
comply with the site standards for the C-2-GH zone district (including setbacks, height, and
number of stories) and will result in a structure consistent with a design that could be approved
on any similarly sized lot in the vicinity.

The project is consistent with the goals and objectives of the Soquel Village Plan with respect to
new construction and pedestrian circulation.

4, That the proposed use will not overload utilities and will not generate more than the
acceptable level of traffic on the streets in the vicinity.

This finding can be made, in that the proposed commercial building is to be constructed on an
existing undeveloped lot. The level of traffic generated by the proposed project is anticipated to
be 144 trips per day. A trip generation analysis was prepared by Marquez Transportation
Engineering and reviewed by County Department of Public Works Road Engineering. It was
determined that the increase in trips would be offset by the payment of TIA (Transportation
Improvement Area) fees to help fund future road and intersection improvements.

The parcel is currently served by Soquel Creek Water District. Based on the intensity of
surrounding development, utilities in the vicinity are readily available and the design of the
proposed development is not expected to overload utilities.

S. That the proposed project will complement and harmonize with the existing and proposed
land uses in the vicinity and will be compatible with the physical design aspects, land use
intensities, and dwelling unit densities of the neighborhood.

This finding can be made, in that the proposed structure is located within the Soquel Village Plan
Area. The area is developed with mixture of old and new commercial buildings and old
residential development. The proposed development is consistent with the range of architectural
styles in the vicinity. The Soquel Village Plan encourages shared parking configurations. Though
a shared parking arrangement has not yet been made, the configuration and location of the
proposed parking lot would easily accommodate a shared parking plan.

The project meets the Soquel Village pedestrian goals by providing bicycle parking and
widening the sidewalk in front of the proposed building. These improvements will enhance the
pedestrian experience along Porter Street, combined with the building location at the front of the
parcel by providing an area of pedestrian interest at a location that is currently under utilized
between the south west end of Soquel and village core.

6. The proposed development project is consistent with the Design Standards and
Guidelines (sections 13.11.070 through 13.11.076), and any other applicable
requirements of this chapter.

This finding can be made, in that the proposed commercial building will be of an appropriate

scale and type of design that will enhance the aesthetic qualities of the surrounding properties
and will not reduce or visually impact available open space in the surrounding area. The use of
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natural colors will be complimentary to the site and a comprehensive landscape plan will
enhance the site as seen from Porter Street. The use of articulation on the building facade,
variation in roof pitch, and combination of finish materials (stucco and wood siding) will create a
building of interest and compatible with the surrounding commercial development.
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CALIFORNIA ENVIRONMENTAL QUALITY ACT
NOTICE OF EXEMPTION

The Santa Cruz County Planning Department has reviewed the project described below and has
determined that it is exempt from the provisions of CEQA as specified in Sections 15061 - 15332
of CEQA for the reason(s) which have been specified in this document.

Application Number: 141238
Assessor Parcel Number: 030-201-74 & 75
Project Location: No Situs

Project Description: Construct a new 4,000 square foot commercial building
Person or Agency Proposing Project: Daryl Fazekas
Contact Phone Number: (408) 395-9400

A. The proposed activity is not a project under CEQA Guidelines Section 15378.
B. The proposed activity is not subject to CEQA as specified under CEQA
Guidelines Section 15060 (c).

C. Ministerial Project involving only the use of fixed standards or objective

D.

measurements without personal judgment.
Statutory Exemption other than a Ministerial Project (CEQA Guidelines Section
15260 to 15285).

E. X Categorical Exemption

Specify type: Class 3 - New Construction or Conversion of Small Structures (Section 15303)
F. Reasons why the project is exempt:

Construction of a new commercial building in an area designated for commercial uses

In addition, none of the conditions described in Section 15300.2 apply to this project.

% i Date: /2-25 /5
Nathan MacBeth, Project Planner
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CODE AND FIRE DISTRICT AMENDMENTS.
4. THE FIRE FLOW AT THIS LOCATION IS —
4600 GPM. MIN FLOW IS 2000 GPM. THERE T= vy - =
1S AN EXISTING FIRE HYDRANT ACROSS Condilions of Apptoval/Cor
THE STREET. 4) Pravide analysis demans
5. ANY NEW FIRE HYDRANTS SHALL BE 5) cs
INSTALLED PRIOR TO AND DURING TIME other debris entering wnd clogging he reiention systems.
As previowsly conseyed in iy L desermined that WDOs do not asply ta the U LS § RUGHON. £) Firal analysi o quate capacity of 1 Z o1es
propesed project a3 ast wa fees pes year) exceeds the 6. UNDERGROUND FIRE PROTECTION
o '
mxmwmmm(mﬁxﬁm uumw,_ﬁnmm »;cma B8 (b) Anchoring of foundstions and the structures aftached 1o them by & method adequate 1o pecvent
INSTALLER, AND SHALL COMPLY WITH THE n, collapse and Jateral movement of the structures due ta the Foroes that may occur during the
UNDERGROUND FIRE PROTECTION od, including hydrosiatic and hydrodynamic loads and the effccts of buoyancy,
i SYSTEM INSTALLATION FOLIGY HANDOUT. e cansiructed with malerias and wiliy equipment resstan to lood damage and using
pEsE 7. THE BUILDING SHALL BE PROTECTED BY d T
AN APPROVED AUTOMATIC SPRINKLER 4 b , heving, ventilation, plumbing and air condilianing equipment
When you revvive g permit, pleuse provide the Disteict with @ copy as well 2y a compleced SYSTEM COMPLYING WITH THE NFPA 13 ons C.2 and C.3.0. b and ¢ of the CDC, Please provide & Stormwaier Management other service facilities thit are designed andfor locsizd 16 prevent water from entering or
Pire Protection Requirements Form and payrens far & fire protestion service/ceter. CURRENTLY ADGRTED BY CBC, CHAPTER the stormwaler i itigati d ling within i itions of flooding:
. ) = 35, be defayed until prior fo map recardation st the applicants own risk. idential strucnures shall i i the 100-year fleod leved in Se——
.ﬂrﬂﬂxnuﬂh“ﬂﬁw.“ﬁﬂa dditioant information, please sontact me ut (831) 475-8501 x156. B, THIS IS A SHELL ONLY PROJECT. WHEN Tor o compaction below the pavr a1d e andanas with subsection (FYCIY(D of this scetion i not feasitle. F S
¥ THE TENANT IMPROVEMENT PLANS ARE ration rate used i the (§) Be Noodproofed so that belaw an elevation ane foot higher than the 100-year flood level, the
Sincerely, wum Muﬂ_ﬂﬁum Mawwm Mm_u)ﬂ)«m PERMIT, E i structure is watertight with walls substially impermeable 10 the pessage nf waler bused on o
SOQUEL CREEK WATER DISTRICT RECALCULATED, ST BE update the referenees {notes 4 and 9) (0 an underdrain delail as nons is structural designs, specifications end plans developed of reviewed by « registersd professional e, 15
9, THE DESIGNER / INSTALLER SHALL . ; i coginecr or archilect . . scau
2) Provi managemen) plans that v adecy for construction 2nd that IMPORTANT INFORMATION : Based on floadway data able informeiion locsted within the
SUBMIT 3 SETS OF DRAWINGS AND ONE ? '’
SET OF CALCULATIONS TO CENTRAL FIRE demonsirate compliance with the CDC. Design should include provisians for safe averllow. flow *Flood lnsurace Siudy” (FIS) the “Base Flood Elevation® (BFE) is 39.6. The new structure will oo e 2
FOR APPRDVAL FOLLLOW THEIR GUIDE caniral sizing, capecity analysis, tcarmem, pollution preveniion, drain time and vector contrcl e o be cither clevared ar Hoodproofed to 1 foot ebove this BFE. ci5d
SHEET. NO ADDITIONAL FIRE describe how runoff from all projest areas (roof, hardseapes, Be capable of resisting hydrostatic wnd hydrodynamic loads end effects of buoyancy; and .
EXTINGUISHING SYSTEMS ARE Yandscapes, rear yards, cic.) will be routed and should include details such as: surface and invert ) Re ceriilied by a cegistered professional engi jtect thes
PROPOSED. clevatians, slopes, sirface details, flow eourol structures, elean-out fecilties at pipe ments have been camplicd with; the certification shall be su 10 the Planning Disector 3
10. THE JOB COPIES OF THE BUILDING AND J irection changes, materials, instllation requir i i L 2 final building
F(RE SYSTEMS PLANS AND PERMITS MUST sequirements, etc. inspection, The Planning Directar shal) maintain recards of compliance with floodproofing
BE ON SITE DURING INSPECTIONS, Hnlw 10} Plemse confirm with the vister department that the wates service lines locat ivetothe i .
2 s in with siate and local swndards. . Lot S/pb o Pere
e
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\ CLoE2 NOTE #5
LEGEND : 54-PM-22 (s 12300° £ 189.290
. gﬂﬁi{ig..xsa —_— o £ e - IRON| PiPE
O MOCARS SIT 1/2° JRON PPE, TAGHD LS €220 (UNLESS NOTED GTHERMSIT —_— g (Sor-230u W 189.29) S 12300" £ 189.26" i wmm_o L
{7 NOCATES RECORD GATa, SEE RECORD DATA ABCVE 3/4 7 IRON PIPE
Rid  NICATES AECORD AND UEASURED RE 20019
» INDICATCS SCARCH FOR RECORD MONLMENT, BUT WOT FOUND
ALL DISTANDES SHOWN N FEET AND JECHMAL THERECF
—
SURVEYOR'S NOTES E
NG T ROM YT FOUND ANty - o H
DD BY T CONSTRRY o DAUBENEISS T0 B DAUBENBISS TO =
HIBENSISSS &F TANES 1 HODGES P st 2l
12 DEEDS gy 1 DEEDS §1p ooy 2]
CENTRAL CALIFORNIA 38 e g
CONFERENCE ASSOCIATION NORTHEAST CORNER OF r= 2
OF THE 12-D-50 DAUBENBISS TO mm PALMER TRUST 2
SEVENTH DAY ADVENTISTS PHILLPS AS ESTABLISHED- & 2008-0014567
1540-0R-€51 FROW D 1/2'P_RE 20515 3/4 | RON PIPE
(OWN' ON 54— Ph— ’
(SOZ1T E 116.00) NOOZITE 116,00 (NOVZIE 76.94) {NC TAGD BeaRs
1/2 7 RON PIPE (SOUTHERLY 55,00 N OUZAY E 7694 narwloss i
NO TAG  (NDDZ13E 147.89°)) N D243 £ 147.88° SO0 3W  55.00° - {NORTHERLY 124.015 NOUZ1IE 122.96" o
(NOW1'E 4817 (. (SLY 2507 (No21¥ £ eB9E" (NORTHERLY 85.0)s2 e |
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| SET NAIL & TAG o E
W FOOTIV ] i3 B
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] B! 2 fle el Q3 6" SPKE & =z8
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£ 5 : 8 w ; —" _ ol 1
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N Fa ) > 2 .
: =€ g~ “sE X . = 2
S g "sab @Ea e g pa— qy SLERA FT AL g 18 | 3 |
T E. BigES3 ¢ ufg.  PoeXsOs o xB)E
> it g m [ . = ang 03/15/2001 3¢
2 8% g _mwmn | HE SEE NOTER2 4
RECORD DATA 4 g % Sy m ~ _ 5|2 g ;
¢ 2 B B
X LS S4—Pu-21 Il i w2 a®
oo TR TATA P s 8§ 2 2o log i s oL gt I wowemy /oo o) B
100007 Risonn DATA Pon 2001 oai07s 2 g eml Vg L2 L E8g | v ]
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_ o SUA00w 4817\ _soaron’w 52,00 i e e
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ABBREVIATIONS:
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Tineh = 10 @
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& _ M LEGEND:
AC ASPHALT
H - —  PROPERTY UNE SFHAC
=] CATCH BASIN
_ * —— —— ———  EXISTNG LOTS o DRIVEWAT
—_— EB ELECTRIC BOX
BUILDING . | TENTERLINE
N — e 1 CASEMENT LINE FH FIRE HYDRANT
_ il em e~ —S5—=  SANITARY SEWER LINE Gu GAS METER
* it - - — STORM DRAIN LINE i CASRVALE:
BUILDING . “ SoMH $T0M DRANAGE MANHOLE
_ 7 « i QVERHEAD POWER LINE SSMH SANITARY SEWER MANHOLE
x#% _ »ob B o o——0—— WD FENCE 550 “NOT FOUND”
CONC CURB " VB VALLEY GUTTER
7 _ & ouTIfk ' p2d WATER VALVE o WATER METER
' 7 ., JOINT POLE
R
_ _ == 4 T~ ﬁ x FIRE HYDRANT
" (] SURVEY MONUMENT FOUND
PARKING STOI aC 4 rrn N 7 |
{TYPICAL} wan aas I _ i | & STREET LIGHT
~, 2 gt ?
~ mt_ BUILDING . “ i
A 58 "PARVING™ \ s lin i ' _
£ s ag' pO™ b 4
/ 2 o s SBET390OW 5 T
gy - T - - = o1 i
" wn ,_,ﬂ 1% om BADT 50 capmy bk o [ _
X xao o P
e R :MA 4 < TS DRIVE~¥AY 5 CURRENTLY BEWS USED AS ADCESS EY SN, 030-201-11 & D0-201-127 _
| | .
s
I oy S x 3 AC DRIVEWAY ! * DISCLAIMER;
mmm “WO Oo 2 ~ \uz\~ w Priy SMP ENGINEERS OR ITS OFFICERS OR AGENTS SHALL NOT BE RESPOMSIALE FOR
P gy i s e lind “ _ THE ACCURACT OR COMPLZTENESS OF ELECTROMIC COFIES OF THIS PLAN.
e 64.13 [
. e —— MRS -
i — xam® A g _ TE:
ek 7 e _ Rt S AP REPRESNTS TOPOGRAPHY OF THE SURFACE FEATURES ONLY. UNLESS
N SPECIFIED DN THIS MAP, LOCATICNS OF THE UNDERCROUND UTIL 'S ARE NEITHER
/ A\ e, ENDED NOR ILPLIED, FOR THE LOCATIONS OF UNDERGROUND UTLITIES CALL
! (k) SA" (1-BOD-642-2444). SURFACE FEATURES ARE LOCATED BY MEANS OF A
xmm EED x2E 5» | STATION AND OFFSET FROM THE CONTROL LINE.
. o i
il U z BASIS OF BEARINGS;
e E T « _ FOUND SURVEY MONUMENTS ON THE RICHT OF WAY OF W. PORTER STREET.
NoEmm P b EXT) RECORD INFORMATION WAS USED PER LOT LINE ADNSTMENT DOC.
= - & N 2009—001¢6ED.
- %%
8 *
s GROUND  * i _ | PROJECT BENCHMARK:
e GROUND S : 05 BENCHMARK B § GU-2256 BRASS C'SC FOUND (NAVD €3 DATY)
S )
. 7] xa N [ SITE BENCHMARK B
. LIGHT SURVEY CONTROL SET UAC AL ELEVATION=29.30
TREE DRIP LINE EDGE OF TRAVELED PATH (DRIVE WAY LNE) ~ e _
{TYAICAL) | s o e e L = 4
= oo e NOTES;
xn = 3 1. ALL DIMENSIONS ARF GIVEN IN FEET AND DECIMALS THEREOF.
£z !
s xum jast _R 2. THE CRDSS ARCA CF LAND OF RECORD 15 11,260 SO. FT. &
GROUND 1 O 1= h
CGROUND @ ad 3. THE SURVEY WAS BASED ON A CRANT DEED DOC# 07180~44381 DATED MAY
o S oYy 1 15, 2013 RECORDLD IN COUNTY OF SANTA CRUZ
- _ .
v ETY ' 4, ALL EXISTING BUILDINGS ARE WOOD.
T T / ,
\ §71. X 3 > xn \ _ ‘ 5. FOR PRECISE SPECIES OF TREES A CCRTIFIED ARBORIST SHALL BE CONSULTED.
g 3 14716M8"T. i
' : o) mIAIJQ\ L XEE o P ‘muwmw\ R -- ” 6 THE PROPERTY LINES SHOWN WEREON ARE COMPILED FROM RECCRD DATA. A
N = 8= " e i — ;Nv R Toxmx B ‘ RECORD OF SURVEY IS CURRENTLY SUBMITIED TC THE COUNTY OF SANTA
- N&8° 39' 00"E { =—— i R CRUZ ALL BOUNDARY RELATED 11EMS SHOULD RELY ON THE RECORD OF
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\ t 1eonC CuRe BEING CONDUCTED.. K
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; xWit 7 ] “ | HEARBY STATE THAT | AM A LICENSED LAND SURVEYOR OF T-E STATE OF CALIFORNIA, THAT
| L TH.S MAP CORRECTLY REPRESENTS A SURVEY MADE UNDER MY SUPERWISION IN JANUARY
a3 " aC { 2015, AND THAT THIS TOPOCRAPHIC SURVEY IS BASED ON RECORD DATA PER LOT LINE
H { _ ADJUSTMENT BUC. 2008—0G146E0. A BILE REPCRT WAS NOT REVIEWED. EASEMENTS OF
i e RECORD WAY EX!ST THAT ARE NOT SHOWR ON THIS MAP.
BUILDING ; _
8 IF UNDERGROUND UTILITIES, ZONE, SETBACK, ANO STREET WDENING DATA ARE SHOWN HEREON,
T - T 1S FOR INFORMATION CNLY. HAVING BEEN OBTAINED FROM AVAILABLE SOURCES NOT
SCALL Y } _ CONNECTED WITH ME. THEREFORE, NO GUARANTEE 1S MACZ AS TO THE ACCURACY OR
t / '_ COMPLETENESS OF SAID INTGRMATION.  ALL UTILTIES MUST BE FIELD YERIFIED
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